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Washington, D.C.  20555-001 

 
Dear Chairman Jaczko and Commissioners Klein and Svinicki: 
 
 On May 5, 2009, and again on July 21, 2009, the State of Nevada wrote to the 
NRC Staff asking that its safety evaluation of the Department of Energy’s license 
application for the proposed Yucca Mountain high-level waste repository include 
consideration of whether DOE could comply with post-closure radiation standards 
without the titanium alloy drip shields the Department proposes to install after the 
wastes are emplaced. We suggested specifically that the NRC Staff ask the Department 
to do the necessary performance assessment of a repository without drip shields 
because there is considerable doubt whether the drip shields could or would ever be 
installed, and the assessment would in any event be important in evaluating whether the 
license application satisfies the requirement that there be multiple barriers.  On July 23, 
2009, the Staff responded tersely, without elaboration, that its review would “include 
consideration of the items you mention.”  Copies of the Staff’s response were provided 
to interested parties and Congressional delegations.    
   
 Nevada has submitted, and three presiding atomic safety and licensing boards 
have admitted, contentions on this subject and related subjects in the contested 
licensing proceeding.  It is not the purpose of this letter to argue the merits of these 
contentions.  However, Staff’s response raises important questions about the nature 
and purpose of the Staff’s safety review that the Commission can and should address.  
Atomic safety and licensing boards cannot tell Staff how to do its safety review, and 
contentions complaining about the Staff’s safety review are not generally admissible. 
Nevertheless, the  Commission  has general  supervisory  power over its Staff and may,  
 

 
Telephone 775-684-1100  ●  Fax 775-684-1108  ●  www.ag.state.nv.us  ●  E-mail aginfo@ag.nv.gov  

  
 



 
Gregory B. Jaczko 
Dale E. Klein 
Kristine L. Svinicki 
August 20, 2009 
Page 2 
 
 
without prejudging any contention, instruct Staff on whether matters should be 
addressed in its review.  For example, the Commission reviewed the Staff Review Plan 
for the Yucca Mountain license application before it was finalized (see, for example, 
COMSECY-02-001 and related SRM dated February 25, 2002 (LSN No. 000002043)).    
 
 Nevada has long expressed special concerns regarding what it believes to be 
fatal flaws in the Department’s drip shield proposal.  The attached correspondence 
documents Nevada’s history of concern.  Despite this, the Staff’s July 23 response 
resembles a form letter which ducks the issue Nevada raised by promising “careful 
consideration” of it, without saying whether it would actually ever do what Nevada 
requested or even committing to a more specific response after its review strategy 
evolves more fully.  We believe the State deserves a better response.  
 

Moreover, the Staff’s reply raises the more general concern that the Staff may 
complete its Safety Evaluation Report without addressing specifically any of the safety 
contentions admitted for litigation.  This would show disrespect for the legitimate safety 
concerns of the State and the other parties, who devoted substantial resources to 
support their safety concerns with expert evaluations and opinions. The Staff’s 
credibility as an independent regulator will be eroded significantly if it fails to 
demonstrate a decent respect for the opinions of others, especially sovereign states 
with statutorily recognized interests in a particular application and substantial technical 
expertise. 

 
It will be no excuse to blame scarce NRC resources or reduced budgets. If the 

Staff follows prior practice, it will be at great expense to address each contention with 
expert testimony at the licensing hearing.  However, the thrust of that testimony would 
be prejudged by a Safety Evaluation Report that fails to specifically address the 
contentions in question.  In addition, it is not clear to us that the management and 
internal peer review processes that apply to the Safety Evaluation Report will always 
apply to the preparation of expert Staff testimony for the hearing.   

 
Thank you for your attention to our concerns. The importance of your specific 

guidance to staff in its preparation of the Safety Evaluation Report cannot be 
overstated. 

 
      Sincerely, 
 
 
 
           CATHERINE CORTEZ MASTO 
            Nevada Attorney General 
 
CCM:MAA:cg 
Enc. 
cc: Distribution List 
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