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PREFACE

There isalesson in the history of the federal high-level radioactive waste program for
those in Congress who still believe the pervasive and systemic problems plaguing the Y ucca
Mountain program can be fixed simply by enacting new, heavy-handed legidlation. In July of
1987, when Congress was in the throes of trying to decide what to do about afederal nuclear
waste program that was “in ruins,” Representative Morris Udall, one of the most respected and
admired members of Congress at the time, noted that the original Nuclear Waste Policy Act “set
up a process for finding the safest and most sensible sites for these repositories.” Mr. Udall went

on to say,

“We [the crafters of the original Act] tried to keep politics out of the decision. We were
going to have the decision made on the basis of technical criteria. We bent over
backwards to make the process fair. We gave the state and affected tribes avoicein the
process; we gave them money to hire experts; we even gave them aveto over the final
decision. We provided for two repositories so no one state or region would have to bear
the burden for the country.

The Department of Energy ... only had to follow faithfully the process we laid down. The
factis... DOE blew it. At thefirst sign of public opposition they cast aside the entire
second repository program to help afew office seekers. They have handled the effort so
badly that the public and many of usin Congress have lost all faith in the integrity of the
process.”

If Congress had followed Mo Udall’s advice almost 20 years ago and established a
national commission to assist the nation in returning to the fundamental principles embodied in
the original Nuclear Waste Policy Act, it isvery likely the country would today have solved the
nuclear waste problem. Instead, Congress, in its wisdom, decided to take the easy way out. It
put its trust in DOE and in DOE’s faulty assessments of the Yucca Mountain site and moved to
“fast track” the project by singling out Nevada through legislative fiat. The Yucca Mountain
fiasco facing the nation today is the result of such short-sighted policymaking.

AsaU.S. senator in the 1990s, it seemed that the Nevada congressional delegation was
constantly fighting to head off one legislative ‘fix’ after another - every time DOE found new
flaws and deficiencies with Yucca Mountain, alliesin the nuclear industry and Congress
attempted to fix the problems by simply legislating them away or exempting DOE and other
federal agencies from having to deal with them. Instead of addressing the repository project in an
objective, technically sound manner, DOE continually sought to base its decisions on politics and
backfill them with faulty - and as we found out later, falsified and fabricated - science. And
Congress, initsrefusal to deal with the underlying flawsin U.S. nuclear waste policy over the
years, has been complicit in DOE’s embrace of expedience over science.

Report of the Nevada Commission December 2006
on Nuclear Projects %



Today there are a number of bills and legidlative proposals before Congress that purport
to, once again, ‘fix’ Yucca Mountain and get the nuclear waste program ‘back on track.” With
one exception, al of these legidative proposals suffer from the same basic flaw that Rep. Udall
sought to avoid in 1987 - namely, a site that isinherently and unalterably unsuitable and unsafe
for anuclear waste repository cannot be made to work through congressional strong-arming.
Legislating exemptions to health, safety and environmental laws and regulation and riding
roughshod over the state and people of Nevada will not change that basic fact.

My predecessor and first chairman of the Commission on Nuclear Projects, former
governor Grant Sawyer, in thefirst report of this Commission in 1986 set forth very simple and
straight-forward criteriafor the implementation of the federal nuclear waste program. Governor
Sawyer wrote, ... a nuclear waste repository should not be built until it can be shown, beyond
the shadow of a doubt, the facility can, in fact ... isolate radioactive materials from the biosphere
for more than 10,000 years - and that ... such arepository will be benign in its effects upon the
people, the environment and the economy of the state or region within which it would be
located.”

It is now obvious to almost everyone that Y ucca Mountain cannot met this smple test, a
fact that will become even more apparent if Nevada is forced to oppose DOE’s license
application on technical and scientific grounds in a Nuclear Regulatory Commission licensing
proceeding. Congress, instead, can step up to the plate and do what Rep. Udall urged it to do all
those years ago - abandon the politics of forced facility siting and create an atmosphere where
solutions based on sound science and new thinking can emerge. That cannot and will not happen
aslong as Y ucca Mountain remains the focus of national nuclear waste policy.

Richard H. Bryan, Chairman
December 2006
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CHAPTER ONE
OVERVIEW OF YUCCA MOUNTAIN
PROGRAM DEVELOPMENTS

“Men occasionally stumble over truth, but most of them pick themselves up,
dust themselves off and carry on as if nothing happened.”
Winston Churchill

In its January 2005 report, the Nevada Commission on Nuclear Projects concluded that,
given its myriad problems and legal setbacks, the Y ucca Mountain project appeared to be a
program on the verge of collapse. The Commission observed:

“The program remains plagued with severe budget shortfalls; DOE was handed a major
setback when the federal appeals court vacated EPA’s Yucca Mountain health protection
standard - a standard that had been hand-crafted for the Nevada site; and, without a
congressional bailout in the form of alegidatively mandated standard that the siteis
capable of meeting - something the Commission believesis unlikely - thereislittle
chance Y ucca Mountain can be licensed, since the site is incapable of meeting regulations
that conform to the recommendations of the National Academy of Sciences.”

Like the Churchill quote, finding truth - or scientific fact - in the Y ucca Mountain
program is one thing; getting federal agenciesto act on it is something else entirely. Today, the
situation with respect to the federal high-level radioactive waste program remains essentially
unchanged. Nevada’s legal victory in the U.S. Circuit Court of Appeals for the District of
Columbia, whereby the court vacated the Environmental Protection Agency’s (EPA) radiation
health protection regulations for Y ucca Mountain - aruling that effectively prohibits DOE from
ignoring the Yucca Mountain site’s inherent inability to isolate deadly radioactive waste for the
time required, stopped the program in itstracks. Instead of fostering a reassessment of the Y ucca
Mountain site and the program’s deficiencies, the court’s action sent DOE, its allies in Congress,
and the nuclear industry scrambling to find ways to remove ‘obstacles’(i.e., the troublesome EPA
standard and other health, safety and environmental requirements) and get the project ‘back on
track.’

STATUSOF THE YUCCA MOUNTAIN PROGRAM:
DOE’S CONTINUING PROBLEMS

In 2005, the Y ucca Mountain program was rocked to its core by the revelation that
scientists working for DOE had falsified data and computer modelsin an effort to mask
fundamental deficiencies that were being uncovered in the critical area of site hydrology and to
cover up major quality assurance deficiencies. As damaging as these revelations were to the
integrity and credibility of the DOE program, they represented just another in along string of
ongoing problems that have brought the federal project to the brink of collapse. Those problems
include the Yucca Mountain site’s major, unfixable geologic deficiencies; the program’s

Report of the Nevada Commission December 2006
on Nuclear Projects 1



pervasive scientific and technical irregularities; long-term and continuing quality assurance
deficiencies; serious employee health and safety issues; mismanagement and continual
restructuring and reorgani zation; out-of-control budgets; and deteriorating support in Congress.

Data Falsification: The Email Scandal

In March 2005, the Y ucca Mountain program was rocked by revelations that USGS
scientists working for DOE falsified crucia site suitability information and computer models
with respect to the Y ucca Mountain site. The disclosures came about as a result of email
correspondence uncovered in the course of preparing DOE documents for inclusion on the
Nuclear Regulatory Commission’s (NRC) Licensing Support Network (LSN). The incriminating
emails documented U.S. Geological Survey scientists working under contract to DOE on the
Y ucca Mountain program admitting to fabricating data and manipul ating computer models to
compensate for missing or inadequate data on hydrology and water infiltration issues. (See
Attachment | for a chronology of the email scandal.)

Immediately following the public disclosure of the scandal, Governor Guinn,
then-Attorney General Brain Sandoval, and the Nevada congressional delegation demanded an
immediate investigation. Representative Jon Porter (NV), chairman of the House of
Representatives Subcommittee on Federal Workforce and Agency Organization, convened
hearings on the matter and sought to compel DOE to fully disclose the extent of data falsification
and fabrication within the project.

Nevada representatives testifying before Rep. Porter’s subcommittee noted that, while
devastating to the integrity and credibility of the Y ucca Mountain program, the admission by
DOE that its scientists may have falsified crucial site suitability information was not especially
surprising. Nevada’s oversight personnel have recognized for years that DOE’s scientists and
researchers were under tremendous pressure to report findings supporting DOE’s predetermined
conclusions about the Yucca Mountain site, even though the data coming out of DOE’s own site
characterization studies was painting a vastly different picture of Yucca Mountain’s waste
isolation capabilities (or lack thereof) than DOE envisioned.

Nevada’s Yucca Mountain oversight representatives have long suspected collusion and
data manipulation on the part of DOE and its contractors charged with evaluating the site and
developing information for licensing. The way DOE kept constantly changing the repository
design and its performance models — everything from waste disposal package performance to
predictions about climate change, hydrology, groundwater travel times, the potential for renewed
volcanic activity, and the like — made it obvious that DOE was shopping for acceptable data and
findings, throwing out things that did not fit the conclusions they were seeking, and exerting
tremendous pressure on scientists and othersto toe the party line.

As early as the late 1980s, DOE was desperate to counter data developed by State of
Nevada scientists that showed fast water pathways or “fracture flow” through the mountain, a
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condition that could have and should have disqualified the site. The emails detailing falsified
documents and data appear to be directly related to this troublesome problem, even though work
by the Los Alamos National Laboratory later confirmed the State’s findings.

In the late 1980s and early 1990s, DOE sought to suppress information that indicated a
repository at Y ucca Mountain would emit so much radioactive Carbon 14 gas that it would not
be able to meet EPA’s Carbon 14 release limits. When the information finally came out, despite
DOE’s efforts to hide it, DOE prevailed on Congress to exempt Yucca Mountain from radiation
rel ease standards altogether, even though these same standards were seen as acceptable for
DOE’s Waste Isolation Pilot Plant facility, a repository for transuranic waste in New Mexico.

Recognizing that only afull scale investigation by a body outside DOE or USGS could
fully and honestly assess the actual extent of data falsification and fabrication that occurred,
Senator Harry Reid and Attorney General Sandoval called for the FBI to immediately step in and
secure all of DOE’s written and electronic files, lest incriminating evidence disappear now that
this scandal had cometo light and for Congress to immediately initiate an independent
investigation.

During 2005 and into 2006, Rep. Porter held several hearings seeking to shed light on the
matter. However, DOE was less than forthcoming in providing the subcommittee with
information it requested. DOE even failed to fully comply with subpoenas issued by the
committee.

In 2005 and 2006, the U.S. Attorney for southern Nevada, the Inspectors General for
DOE and the USGS, and the U.S. Government Accountability Office (GAQO) conducted limited
investigations of the email scandal and related quality assurance and management problems
associated with it. The DOE IG’s investigation report characterized the scientists’ actions as
ones “which have been described by observers as irresponsible and reckless.”

DOE’s Continuing Quality Assurance Failures

An acceptable Quality Assurance (QA) program and the demonstration of its effective
implementation are integral and indispensable elements of alicense application. The Y ucca
Mountain project has been plagued by Quality Assurance deficiencies since itsinception. Even
before the 1987 Nuclear Waste Policy Amendments Act, DOE was aware of problems and the
long-term implications of not correcting them and assuring that an acceptable Quality Assurance
program was persistent and enduring. In its June 1987 Mission Plan Amendment
(DOE/RW-0128), DOE wrote:

“As a result of quality-assurance audits performed by the DOE, “stop-work” orders were
issued to contractors working on the Hanford and the Y ucca Mountain projects. The DOE
found that the technical and management controls for work performed before site
characterization were not adequate for site characterization activities. A general
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upgrading of procedures and controlsis being implemented to satisfy NRC requirements
for establishing alicensing basis and DOE requirements for a major system acquisition.
Personnel associated with the stopped work were immediately assigned to develop the
required procedures and controls and were given intensified training in quality assurance.
The “stop-work” orders were gradually being lifted on certain activities at both sites as
the DOE receives evidence that the quality assurance requirements are satisfied.” (Page
5).

Since 1988, the General Accounting Office, now the Government Accountability Office,
has identified Quality Assurance problemsin the Y ucca Mountain project in at |east 8 reports,
some devoted solely to the issue of Quality Assurance. In 1988, GAO warned that the project
should not proceed until it had an adequate QA program in place. In 1990, GAO found that the
project did not comply with NRC QA requirements. In 1992, GAO again pointed out the need for
an adequate QA program. Reports in 2003 and 2004 spoke again to the persistent QA problems.
In testimony on April 25, 2006 to the House of Representatives Committee on Government
Reform, Subcommittee on the Federal Workforce and Agency Organization, the GAO Director
for Natural Resources and the Environment concluded, based on GAO’s most recent report, the
following:

“DOE has a long history of trying to resolve quality assurance problems in its Yucca
Mountain project. Now, after more than 20 years of work, DOE once again faces serious
quality assurance and other challenges while seeking a new path forward to afully
defensible license application.”

The GAO Director was testifying in the hearing as part of an ongoing House
Subcommittee investigation of possible data and Quality Assurance documentation falsification
by afew United States Geological Survey scientists modeling ground water infiltration for the
Y ucca Mountain project. Groundwater infiltration is key to the repository safety assessment in
that it affects first the corrosion and failure rate of the metal waste containers, and then the rate of
release of radionuclides to the environment. The investigation stemmed from the revelation of
e-mails exchanged among the scientists between 1998 and 2000, but only first discovered by
DOE contractor reviewersin late 2004 and revealed to DOE in March 2005. Inspectors Generd
of both the Department of Energy and the Department of Interior investigated the case
extensively, looking at e-mail records from the identified time period and later. The reports of the
field investigations were forwarded to the United States Attorney’s Office for the District of
Nevada, which, on April 24, 2006, declined to pursue criminal prosecution in the matter.

In an unusual move, after closing hisinvestigation, the DOE Inspector General wrote to
the Secretary of Energy of his findings and concerns because, during the course of the
investigation, “certain internal control deficiencies were identified which were pertinent to the
core allegations we were pursuing.” The concerns were over three specific matters: (1) “The
nearly six-year delay in surfacing and appropriately dealing with the controversial e-mails was
inconsistent with sound quality assurance protocols” (this was the subject of a November 9, 2005
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Inspector General Report, Quality Assurance Weaknesses in the Review of Y ucca Mountain
Electronic Mail for Relevancy to the Licensing Process, DOE/IG-0708); (2) “Compromise of
scientific notebook requirements” (requirements that, in this case, were waived to resolve the fact
that, contrary to requirements, no scientific notebook had been initiated or kept for the infiltration
model work); and( 3) “Critical control files relating to the “Simulation of Net Infiltration for
Modern and Potential Future Climates” AMR [Analysis Model Report] were not maintained in
accordance with data management system requirements.” The Inspector General concluded:

“The discovery of the e-mails that prompted the Office of Inspector General Criminal
Investigation understandably raised concerns over the Yucca Mountain Project’s quality
assurance process. The Department has announced that, in order to address these
concerns, it hasinitiated steps to remediate or replace certain work of the Geological
Survey and that the quality of the results of this effort will be reviewed by a body of
scientists independent of the Y ucca Mountain Project. We concluded that these steps are
essentia if the Yucca Mountain Project isto overcome historical and current quality
assurance concerns.”

That the e-mail situation was not an isolated problem seems to have been accepted even
by Energy Secretary Bodman, who said, on April 12, that the culture of the Y ucca Mountain
organization was “reflected in” the USGS e-mail affair. This would suggest the question of
whether the scientific underpinnings of the entire Y ucca Mountain project merit confidence. For
example, the GAO Director’s testimony also described a February 2006 stop-work order on
Y ucca Mountain work at the Lawrence Livermore National Laboratory:

“We believe this incident is an example of how the project’s management tools have not
been effective in bringing quality assurance problems to top management’s attention.
After observing a DOE quality assurance audit at the Lawrence Livermore National
Laboratory in August 2005, NRC expressed concern that humidity gauges used in
scientific experiments at the project were not properly calibrated — an apparent violation
of quality assurance requirements. According to an NRC official, NRC communicated
these findings to BSC [Bechtel-SAIC] and DOE project officials on six occasions
between August and December 2005, and issued a formal report and letter to DOE on
January 9, 2006. However, despite these communications and the potentially serious
quality assurance problems involved, the project’s acting director did not become aware
of the issue until January 2006, after reading about it in a news article.”

The deficient calibration of the gauges and other experiment execution problems with
Quality Assurance connections and sound science implications discovered in the audit relate to
work that is key to the safety assessment for the repository because it relates directly to the
engineered barrier corrosion rate data that are included in the Y ucca Mountain Total System
Performance Assessment.
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GAO concluded its April 25 testimony before Congress with yet another (albeit
diplomatically worded) indictment of DOE’s continuing QA failures and their implications for
the Y ucca Mountain program:

“Even as DOE faces new quality assurance challenges, it cannot be certain that it has
resolved past problems. It is clear that DOE has not been well served by management
tools that have not effectively identified and tracked progress on significant and recurring
problems. As aresult, DOE has not had a strong basis to assess progress in addressing
management weaknesses or to direct management attention to significant and recurrent
problems as needed. Unless these quality assurance problems are addressed, further
delays on the project are likely.”

DOE’s Major Redesign of The Repository System

In October 2005, DOE announced sweeping and fundamenta changesin the design for a
Y ucca Mountain repository. The central element for this effort is the development and use of a
multiple purpose canister for, theoretically, storing, transporting and disposing of spent fuel and
high-level waste without ever having to handle the radioactive material inside.* Under this
“Transport, Aging and Disposal” (TAD) proposal, a Yucca Mountain repository would no longer
require extensive facilities for repackaging and handling raw fuel elements and, therefore, could
be operated as a “cleaner” facility. While on the surface the TAD concept seems to have
functional and logistical merit, there are anumber of issues raised by the new design that would
appear to seriously complicate matters from both an operational and licensing perspective.

First, the TAD concept transfers many of the spent fuel handling and packaging activities,
risks, and costs from the repository to individual utility companies that would be responsible for
loading waste into the TADs and welding and preparing them for storage and shipment.

Second, the new design does not take into account the fact that a significant percentage of
nuclear utilities are already storing spent fuel in welded dry storage containers that are not
compatible with DOE’s proposed TADs. In addition, it will be unavoidable that a certain
amount of spent fuel will have to be transported to arepository in legal-weight truck
‘transport-only’ casks that will have to be opened at the facility and the fuel removed and
repackaged for disposal. There will also be instances where fuel will arrive at the repository in a
damaged condition inside a container and would have to be repackaged. Consequently, use of
TADs will not eliminate the need for costly hot cells, pools or other fuel handling facilities as
part of the repository design.

! This ‘new idea’ has been floated before - back in 1992 as the “Multiple Purpose Canister (MPC) initiative”- and it
was rejected then as being too costly and too logistically difficult to implement. To befair, the proposal made some sense 13
years ago, when most utilities were till storing spent fuel in water-filled pools where it could be moved, relatively easily, into
sealed canisters and from there into MPCs for dry storage, transport and disposal. Today, however, a significant percentage of
nuclear utility companies are already storing spent fuel in dry storage installations using a variety of seded storage systems, none
of which are compatible with the standardized TAD canister idea.
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Third, the TAD concept is fundamentally at odds with thermal and other engineering
requirements that have governed DOE’s repository design for decades. DOE’s performance
assessment models for Y ucca Mountain are built around the assumption that water will be kept
away from the waste disposal containers by maintaining the temperature of the repository above
boiling for hundreds of years. Such athermal strategy requires careful mixing of the fuel
according to its thermal (heat) characteristics - something that will be difficult, if not impossible,
if waste iswelded shut in large volume packages at utilities.

Assessing DOE’s Yucca Mountain Program: “Chaos”

Asthisreport is being written, virtually all elements of the Y ucca Mountain program are
in a state of flux and uncertainty. As DOE has sought to “simplify” the Yucca Mountain
program, uncertainties have grown exponentially with respect to the repository surface facility
design, the design of the waste disposal canister (as well as transportation casks due to the
ramification of the TADS), the design of the repository sub-surface facilities (due to the
uncertainties in thermal loading and operational characteristics, again resulting from the TAD
concept), and even the transportation system (including routes and even mode of transport, given
the implications of the new TAD concept and the proliferation of transportation and dual purpose
(storage/transport) casks that may or may not be compatible with the TAD approach. In
proposing amendments to the 2007 Energy and Water Development Appropriations Act that
would shift focus away from Y ucca Mountain and towards interim storage and reprocessing?,
Senate Energy and Natural Resources Committee chairman Pete Domenici (NM) declared the
Yucca Mountain program to be in “chaos.”

CONTINUING UNCERTAINTY REGARDING EPA’SRADIATION
HEALTH PROTECTION STANDARD FOR YUCCA MOUNTAIN

On July 9, 2004, the U.S. Circuit Court of Appealsfor the District of Columbiaissued a
landmark ruling on acomplex set of legal cases brought by the State of Nevada, Clark County,
the City of Las Vegas, and the Natural Resources Defense Council and joined by other public
interest groups that challenged the federal government’s efforts to locate a high-level radioactive
waste repository at YuccaMountain.® While not al of the challenges raised by the parties were
upheld, the Court delivered a major blow to the federal program when it granted the State’s
petition to vacate the EPA’s radiation health protection standard for a Yucca Mountain repository
and voided NRC’s licensing regulations to the extent that those regulations rely on the rejected
EPA standard.

2 See the discussion of Congressional Developments later in this section of the report for a more complete description
of Sen. Domenici’s proposed Yucca Mountain language.

3 The full text of the Court’s decision is appended to this report as Attachment I. It is also available on Nevada
Agency for Nuclear Projects’ web site at http://www.state.nv.us/nucwaste/news2004/pdf/usca040709.pdf .
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The decision struck at the heart of DOE’s strategy to mask fundamental deficiencies of
the Y ucca Mountain site by using manmade barriers (i.e., waste disposal containers assumed to
remain intact for 10,000 years or more) as a substitute for geologic containment of spent fuel and
high-level waste. The attractiveness of this strategy, for DOE, was that it allowed DOE’s
performance assessment model ers to ignore troublesome physical characteristics of the site itself.
Aslong asit could be assumed (however unredlistically) that the waste containers would last for
10,000 years, and that the maximum period of time for which DOE was required to demonstrate
waste isolation was 10,000 years, the fact that Y ucca Mountain itself contributes almost nothing
to waste isolation could be ignored.

When the court decreed that any health protection standard for Y ucca M ountain must
encompass not just the first 10,000 years, but rather the period of maximum releases from the
repository (whenever that occurs), it effectively obligated DOE to do what the law requires and
what the State of Nevada has been demanding for years - demonstrate that the geology at the
Y uccaMountain siteis, in fact, capable of isolating waste for the full length of time required.
Under the court’s ruling, engineered barriers, concocted to mask fundamental and disqualifying
site deficiencies, could no longer be used as a substitute for geologic waste isolation.

In an attempt to respond to the court’s ruling, EPA, on August 22, 2005, issued a revised
draft regulation setting forth a revamped primary radiation health protection standard to be used
to evaluate the safety of the proposed Y ucca Mountain nuclear waste repository in Nevada. The
new standard proposed by EPA is nearly identical to the previous one and appears to suffer from
virtually the same legal and scientific defects (and more) as the standard rejected by the Court.

The old rule established a 15 millirem/year individual protection standard for the first
10,000 years, and no limit thereafter. The new rule establishes the same 15 millirem/year
standard for the first 10,000 years and an extremely (and unprecedentedly) high 350
millirem/year standard thereafter. The old rule included no groundwater protection standard after
10,000 years, and that remains true for the new rule.

The disparity between the radiation dose limits before and after 10,000 years actually
becomes far greater than the 23-fold difference between 15 and 350. That is because the
statistical method EPA mandates for determining compliance with the "350" sharply diverges
from that used for determining compliance with the "15," making the 350 millirem/year standard
the functional equivalent of a much higher number, one so high that it affords essentially no
public protection at all. The dose permitted at Y ucca Mountain would be roughly ten times
greater than what EPA, NRC and other regulatory bodies have previously allowed for all non-
medical anthropogenic radiation sources combined.

In extensive comments, the State of Nevada noted that EPA's new rule has numerous fatal
defects, among them the following:
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. Failure to Adopt NAS's Peak Dose Recommendation. As the Court emphasized, the
National Academy of Sciences (NAS) could hardly have been more clear that EPA's
public health standard should remain in effect through the period of peak dose, whenever
that occurs, and that no scientific basis exists to curtail that standard at 10,000 years. Like
the old rule, the new one abruptly abandons EPA's health-based dose standard after
10,000 years with no scientific justification. The substitution of a second-tier standard 70
times less stringent, without scientific support, is an obvious effort to circumvent the
"peak dose" approach referenced by the NAS and the Court, so asto "pass’ the repository.

. Failure to Adopt the NAS's Exposure Recommendations. The level of human exposure
after 10,000 years permitted by the new rule far exceeds 2 to 20 millirem/year, which the
NAS specifically recommended as the acceptable range of radiation exposure. Until now,
EPA has expressly adhered to that range. But EPA's proposed rule would be 17 to 52
times less stringent, depending on how the dose rate is calcul ated.

. Violation of EPA's Own Public Health Protection Standards. Inits prior Y uccaMountain
rulemaking, EPA expressly rejected atwo-tier regulatory approach that would have
applied a 150 millirem standard past 10,000 years, finding that neither EPA nor any other
regulatory body would consider such alimit acceptable. EPA also rejected proposed
standards of 70 millirem/year and even 25 millirem/year as providing insufficient
protection of public health. With the proposed new regulation, EPA has done an about-
face with no rational justification. Its new standard is so weak and inconsistent with long
established national concepts of radiation protection that the president of the prestigious
National Council on Radiation Protection has publicly opposed it.

. Weakest Standard in the World. EPA's proposed radiation protection standard would be
the weakest peak dose standard applied anywhere in the world. It exceeds the maximum
acceptable radiation exposure from man-made sources in all industrialized countries, and
the proposed cleanup standard for other DOE sites with radioactive waste, by roughly a
factor of 10.

. Abandonment of NAS and International Consensus on Apportionment. The NAS
identified a"general consensus' among national and international bodies on aframework
for public health protection from radiation releases. EPA has until now joined in this
consensus, limiting to 100 millirem/year the total amount allowed for continuous or
frequent exposures from al non-medical, human-produced radiation sources. The fraction
of that total typically allocated to high-level waste disposal is 10 to 30 millirem/year. In
flagrant violation of this apportionment principle, the proposed rule would allow asingle
source to far exceed the amount that could safely come from all sources.

. Abandonment of Groundwater Protection. The new standard would abandon any
groundwater protection requirement after 10,000 years, arbitrarily eliminating this
protection in the very manner criticized by the Court.
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. Misinterpretation of the Importance of Uncertainty. The centerpiece of EPA's defense of
its proposed standard — that the high levels of uncertainty are inherent in projecting
performance over long time periods — is untenable on multiple levels and provides no
foundation for the proposed rule. Uncertainties in the Y ucca Mountain setting do not
increase materially after 10,000 years. Moreover, even if there were a substantial increase
in uncertainty, EPA failsto explain rationally how this would justify alooser standard
rather than a conservative, protective one that applies through peak dose. EPA's use of the
term "uncertainty” is chronically vague and fails to acknowledge that all of Yucca
Mountain's uncertainties support a more protective rather than alooser standard.

. Misuse of Natural Background. The proposed rule offers the spurious analogy that, since
natural background radiation levels are higher in some selected areas of the country and
people continue to live in those areas, this somehow justifies allowing future generations
residing in the Y ucca Mountain region to be subjected to high levels of radiation from the
repository. Thisreasoning is glaringly inconsistent with EPA's historical approach to
radiation health protection. In the past, EPA and other national and international
radiation standard setting organizations have rejected such comparisons in defining
acceptable levels of risk, and EPA offers no rational explanation for the change in its
position.

. Abandonment of Intergenerational Equity. The new standard wrongly assumesit is
ethically permissible and consistent with EPA's duty to protect public health to expose
future generations to radiation levels far higher than we would tolerate today.

The State concluded that EPA has no alternative but to again withdraw the proposed rule
and reissue a new draft standard that abandons the arbitrary and scientifically unjustified
bifurcated radiation exposure limits; that continues strict groundwater protection requirements
through the period of maximum exposure; that eliminates statistical gerrymandering through the
use of median vs. mean calculations; that removes inappropriate and illegal intrusions into the
NRC regulatory arena; and that returns to EPA’s historical approach to radiation and
environmental protection.

The State’s comments concluded, “The only scientifically and legally supportable way to
bring EPA’s Yucca Mountain rule into compliance with the Court’s directives and the NAS
recommendations is to extend the 15 millirems per year maximum exposure threshold, together
with the 4 millirems groundwater protection requirement, through the period of maximum
projected releases for the Y ucca Mountain facility. This simple and straightforward approach is
the one Nevada recommended to EPA even before the current proposed standard was released. It
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remains the ONLY possible course of action that can result in alegaly, scientifically and morally
defensible radiation health protection regime for the proposed Yucca Mountain facility.”*

As of the date of this report, EPA has not issued itsfina Y ucca Mountain health
protection standard, and no firm date for the rel ease has been announced.

CONGRESSIONAL DEVELOPMENTS

Given the pervasive and systemic problems plaguing the Y ucca Mountain program, it is
widely acknowledged that the only way for the project to go forward is the enactment of some
form of legislation that would clear “obstacles” for DOE and permit the project to be
implemented in spite of all of its deficiencies. During the spring, summer and fall of 2006,
several pieces of legidlation were either introduced in Congress or proposed by project
supporters. Interestingly, several of the proposed bills contain provisions that would seem to
open the door, however dlightly, for new approaches to spent fuel and high-level waste
management.

DOE’s Proposed Legislation (S.2589)

Since the Court of Appeals decision addressing the inadequacy of EPA’s now-withdrawn
Y ucca Mountain health protection standard, it had been widely expected that DOE would seek
congressional relief in the form of legislation directing EPA to set a standard the site could meet.
In March 2006, Energy Secretary Samuel Bodman released draft legislation that would do just
that and more. The proposed legisation, ultimately introduced as S.2589 by Senators Pete
Domenici (NM) and James Inhofe (OK), would not only ‘fix’ DOE’s problem with the EPA
health standard, but it would also eliminate a series of ‘obstacles’ to moving Yucca Mountain
forward. A brief summary of S. 2589's provision follows, with a sectional analysis of the bill
contained in Attachment I1.

Land Withdrawal and Reservation

Section 3 of the bill deals with the permanent withdrawal from public use of the land on which
the geologic repository operations areais located. Section 3 would withdraw permanently from
public use approximately 147,000 acres in Nye County, Nevada. The proposed land withdrawal
is the same one considered as a potential land withdrawal in the Final Environmental Impact
Statement (FEIS) accompanying the Secretary of Energy’s 2002 nuclear waste repository site
recommendation to the President, which the Congress subsequently approved.

4 When Nevada officials made this proposal in ameeting with EPA in 2005, the EPA staff rejected it on the grounds
that it “...would effectively disqualify Yucca Mountain, and we have been directed not to propose anything that might disqualify
the site.” So much for objective standard setting based on health and safety concerns.
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Subsections (a), (b), (c), and (d) would withdraw the land; vest the Secretary of Energy with
jurisdiction over the withdrawal; transfer jurisdiction from the Secretary of the Air Force and
Secretary of the Interior of lands within the withdrawal currently under their jurisdiction; reserve
the land for the Secretary of Energy’s use for activities associated with the disposal of high-level
waste and spent nuclear fuel under the Nuclear Waste Policy Act of 1982; and revoke existing
land orders and right-of-way reservations over the withdrawn lands.

Subsection (e) would confer genera management authority over the withdrawal on the Secretary
of Energy. It would require development of a management plan that would be submitted to the
Congress and the State of Nevada within three years. It would give the Secretary of Energy the
ability to approve uses of the land by the Air Force and Nevada Test Site and would permit
continuation of existing grazing, hunting, trapping, and mining uses of the withdrawn land.

Subsection (f) concerns claims against the United States. It would grant immunity to the United
States, its departments and agencies, for any damages to persons or property suffered in the
course of any mining, mineral leasing, or geothermal leasing on the withdrawal. Thisisa
standard protection for the taxpayers in withdrawal legislation.

Subsection (g) would authorize land acquisition within the withdrawal . The Secretary of the
Interior would conduct any exchange of lands outside the withdrawal for lands within the
withdrawal.

Application Procedures and Infrastructure Activities

Section 4 would amend the Nuclear Regulatory Commission (NRC) licensing process in severdl
respects.

First, section 4 would specify that an initial application for construction authorization at Y ucca
Mountain need not include information on surface facilities other than those facilities necessary
for initial operations.

Second, section 4 would repeal the 70,000 metric ton limit on the quantity of spent fuel that
could be emplaced in the Y ucca Mountain repository. Removing this limit would allow the
nearly 120,000 metric tons of spent nuclear fuel and high-level nuclear waste whose
environmental impact was analyzed in the FEIS in 2002 to be emplaced at Y ucca Mountain.
Enactment of this provision would postpone indefinitely the need to initiate a second repository
program.

Third, section 4 would establish an expedited one-year schedule and a simplified, informal
process (including discovery procedures) for use by the NRC (if the NRC authorizes construction
of the repository) to consider an application for permission to “receive and possess” nuclear
materias, as well as applications for other license actions. A six-month extension would be
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allowed under the provision. Current law sets no limits on this process beyond the construction
authorization.

Fourth, section 4 would authorize the Secretary to undertake infrastructure activities needed to
further waste disposal activities at the Y ucca Mountain site or transportation to such site of spent
nuclear fuel or high level radioactive waste, including the construction of arail line to connect
the Y ucca Mountain site with the national rail network. These activities could be undertaken
before or after an NRC construction authorization decision on the Y ucca Mountain repository.

Fifth, section 4 would require normal environmental reviews of infrastructure activities. The
scope of environmental review of activities undertaken under this section would be limited in a
similar way as certain other activities under the Act asto need, alternatives, and the no-action
alternative, and other Federal agencies would be required to adopt an environmental impact
statement prepared under this section. The bill specifies that the undertaking of an infrastructure
activity under this section would not provide grounds for NRC rejection of a construction
authorization application for the Y ucca Mountain repository.

Sixth, section 4 would direct relevant Federal, State, local, and Tribal officialsto grant
expeditioudly, to the extent consistent with law, rights-of-way and other authorizations for
infrastructure activities. This section also makes clear such activities arein the public interest
and consistent with the public convenience and necessity.

Finally, section 4 direct the NRC that it need not consider in its environmental review relating to
the Y ucca Mountain repository any action connected or otherwise related to the repository that is
undertaken outside the geologic repository operations area and does not need an NRC license.
Thiswould allow the NRC to focus its time and attention on the matters related to the safety of
repository.

Nuclear Waste Fund

Section 5 would facilitate adequate funding for the licensing and construction phase of the Yucca
Mountain program by making atechnical budgetary scoring change. The annual fees collected
from utilities would be classified as discretionary offsetting collections and would be credited
against the amount appropriated from the Nuclear Waste Fund each year. Up to now the fees
collected have been scored as mandatory receipts (fees required by law), while repository
program expenditures have been classified as discretionary expenditures. Under deficit reduction
laws, mandatory receipts cannot be used to offset discretionary expenditures. This proposal
would correct that structural budget problem.

This section also would add infrastructure activities to the list of activities for which
expenditures may be made from the Fund.
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Regulatory Requirements

Section 6 would exempt from the requirements of the Resource Conservation and Recovery Act
(RCRA) any material owned by the Secretary if it is transported in a package, cask, or other
container certified by the NRC for transportation or storage of that type of material. Similarly,
any material located at the Y ucca Mountain site would be exempt from RCRA if managed in
accordance with alicense issued by the NRC to receive and possess high-level waste and spent
nuclear fuel. The NRC licensing process is complex and comprehensive, designed to protect
public health and safety. This section would eliminate lengthy, largely duplicative reviews under
adifferent regulatory scheme.

This section also would designate the Environmental Protection Agency as the appropriate
agency to issue, administer, and enforce any air quality permits required in connection with the
nuclear waste project. This would simplify the regulatory framework for the repository without
compromising environmental protection or safety.

Transportation

Section 7 would provide that the Secretary of Energy is authorized to determine the extent to
which any transportation done in carrying out the Secretary of Energy's functions under the
Nuclear Waste Policy Act of 1982 would be regul ated exclusively under the Atomic Energy Act
of 1954, asis currently the case with respect to the transportation of weapons grade materia. In
addition, on request by the Secretary of Energy, the Secretary of Transportation would be
authorized to determine, pursuant to section 5125 of title 49, United States Code, that any
requirement of a State, political subdivision of a State, or Indian tribe regarding transportation
done by or on behalf of the Secretary of Energy in carrying out the NWPA is preempted,
irrespective of whether the transportation otherwise is or would be subject to regulation under the
Hazardous Materials Transportation Authorization Act of 1994.

The transportation provision of S. 2598 were vociferously objected to by numerous states,
regional state organizations, and public interest groups and organizations on the grounds that they
would exempt DOE from any meaningful control and oversight in the shipment of nuclear waste.
Water Rights

Section 8 would declare the use of water from any source for carrying out Department of Energy
functions under the Nuclear Waste Policy Act of 1982 to be beneficial to interstate commercein
guantities sufficient to accomplish the purposes of the Act and would declare that such use does
not threaten to prove detrimental to the public interest. The section would prohibit a State from
enacting or applying alaw that discriminates against that use. The section aso would authorize
the Secretary to obtain water rights by purchase or otherwise to carry out the Department’s
functions under the NWPA.
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Waste Confidence

Section 9 would require the NRC, in considering whether to permit the construction or operation
of anuclear reactor or arelated facility, to deem, without further consideration, that sufficient
capacity will be available in atimely manner to dispose of the spent nuclear fuel and high-level
radioactive waste resulting from the operation of the reactor and any related facilities.

Proposed Language in the FY 2007 Energy and
Water Development Appropriation Act

In June 2006, Senators Domenici (NM) and Reid (NV) proposed language for the FY
2007 Energy and Water Development Act that significantly differs from the Administration’s
proposed approach to ‘fixing’ the country’s spent nuclear fuel and high-level radioactive waste
program. The Domenici/Reid language shifts priority away from fast-tracking the Y ucca
Mountain repository project and fosters establishment of state-specific or regional consolidation
and preparation (CAP) facilities. Such facilities would provide for temporary dry storage of
spent nuclear fuel, making the fuel more readily accessible for reprocessing as part of the
Administration’s Global Nuclear Energy Initiative (GNEP)°. A summary of the proposed 2007
Energy and Water Development A ppropriations language is contained in Attachment ..

Prospects for enactment of the interim storage or CAP provisions contained in the
Senate’s version of the Energy and Water Appropriation Act are uncertain, since the House of
Representatives version of the Act took a different approach, focusing more heavily on moving
Y ucca Mountain forward and limiting funding for GNEP initiatives. However, the
Domenici/Reid amendments to the FY 2007 Energy and Water Devel opment Appropriations Act
have been passed out of the full Energy and Natural Resources Committee and reported to the
floor of the U.S. Senate. It remains the only viable vehicle for Y ucca Mountain-rel ated
legidlation poised for passage in at least one house of Congress.

Proposed Nuclear I ndustry Legislation

In September 2006, the Nuclear Energy Institute (NEI) publically released a draft Y ucca
Mountain bill that would go even further than the Administration’s bill in fast-tracking the
movement of nuclear waste to the Yucca Mountain site. The NEI proposal, which has not been
introduced in Congress as it is intended primarily to stake out the industry’s position on any
future legislation, incorporates all of the ‘fix Yucca’ provisions of the DOE bill, but it also
included provisions for the establishment of a “temporary fuel storage facility” within Area 25 of
the Nevada Test Site. In addition, NEI’s proposed bill would provide for the voluntary siting of
interim storage facilities in states where governors have given their consent, with provisions for
“benefit agreements” for willing states and local governments. (See Attachment II for a
summary of the proposed NEI bill provisions.)

5 GNEP is discussed in greater detail below.
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Senator Domenici’s Stand-Alone Yucca Mountain Bill (S. 3962)

On September 27, 2006, Sen. Pete Domenici, in his capacity as chairman of the Senate
Energy and Natural Resource Committee, introduced S.3962, the Nuclear Fuel Management and
Disposal Act. The bill also contains most of the Administration bill’s ‘fix Yucca’ provisions,
with the prominent exception of the exemptions to transportation regul ations that were so widely
criticized by states, interest groups and regional organizations. A brief summary of S. 3962 is as
follows:

. The bill requires DOE to submit alicense application for the storage facility at the same
time it submits the license application for Y ucca Mountain. DOE has said it expectsto
submit the Y ucca Mountain license application in June 2008;

. Authorizes NRC to grant the license for the above-ground storage facility 18 months
later. Under the Domenici bill, defense fuel could be consolidated at the above-ground
site at the repository as early as 2010;

. Authorizes DOE to begin moving civilian spent fuel to the above-ground storage site as
soon as the NRC issues the construction authorization for Y ucca Mountain and after the
DOE Secretary determines that there will not be a recycling option available for that fuel
within areasonable period of time. According to the DOE schedule, the construction
authorization will be issued in September 2011,

. Authorizes DOE to permanently withdraw 147,000 acres currently controlled by the
Bureau of Land Management, the Air Force, and the Nevada Test Site.

. Repeal s the 70,000 metric ton statutory limit on emplacement of radioactive material at
Y ucca Mountain. The capacity of the mountain will be determined by scientific and
technical analysis;

. Gives DOE authority to begin construction of infrastructure for the repository and surface
storage facilities as soon as DOE completes an EIS that evaluates these activities,

. Authorizes DOE to begin moving defense fuel and waste to the Nevada Test Site as soon
as DOE receives the permit for the surface storage facilities from the NRC;

. Withdraws the land for the rail route for Y ucca Mountain;

. Modifies the waste acceptance contract that a utility must sign with the DOE that

currently states DOE will begin to accept spent fuel in 1998;

. Changes the deadline for waste acceptance by DOE from a specified date to 25 years after
the nuclear plant begins commercial operation;
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. Provides that appropriations from the Nuclear Waste Fund will not count against the
alocations for discretionary spending. In short, this bill takes the Nuclear Waste Fund off
budget; and

. Requires the NRC, in considering whether to permit the construction or operation of
additional nuclear reactors, to take the provisions of this legislation and the obligation of
the DOE to develop arepository as grounds that sufficient capacity will be availablein a
timely manner to dispose of the spent nuclear fuel and high-level radioactive waste. This
addresses the so-called “waste confidence” issue.

A more detailed summary of the Domenici bill, together with the actual bill language, is
contained in Attachment I1.

Prospects for Action on Yucca Mountain-Related Legislation

No YuccaMountain legislation is expected to be addressed until the new Congress
convenes in January 2007. Prospects for passage at that time will depend upon the make-up of
the new Congress and the press of other high-priority matters on the congressional schedule.

NRC LICENSING: STATUSAND PROSPECTS
Overview of the NRC Licensing Process

In 1981, prior to the enactment of the NWPA, NRC promulgated its first regulations
designed to govern the licensing of any high-level radioactive waste repository. Those
regulations closely paralleled - and were the basis for - the criteria set forth for site suitability in
the NWPA and subsequently incorporated into DOE’s original guidelines for siting and
evaluating potential repository sites. In addition to requiring compliance with EPA’s health
protection regulations, the NRC licensing regulations required DOE to demonstrate that the
repository meet specific performance requirements for waste isolation based on site and design
characteristics.

In 2001, NRC promulgated an entirely new set of regulations specifically and solely for
licensing arepository at Y uccaMountain. NRC left the original regulationsin place for usein
licensing repositories el sewhere, thereby creating a licensing regime that had one set of standards
for Yucca Mountain and another, more stringent set of requirements for repositories that might
be located in other states. The new Y ucca Mountain-specific regulations did away with specific
performance requirements and, instead, only required DOE to demonstrate, using computer
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modeling, that Yucca Mountain is capable of meeting EPA’s health protection standard.® Like
the EPA health protection regulations, NRC’s 2001 licensing regulations limited the period for
which compliance must be demonstrated to just the first 10,000 years.

The D.C. Circuit Court of Appeals ruling in 2004 did not vacate all of NRC’s new Yucca
Mountain licensing regulations. It let stand NRC’s decision to rely solely on a performance-
based approach as opposed to evaluating the site against specific technical criteria. However, the
court invalidated the aspect of the regulations that limited the period of compliance to 10,000
years (i.e., the extent to which the NRC regulations rely on the vacated EPA standard). NRC will
reviseits Yucca Mountain licensing regulations to incorporate the new EPA standard when the
new standard isfinal.

DOE’s Approach to Licensing

The NWPA requires that DOE submit a license application to the NRC within 90 days of
final action by the President and Congress approving Y ucca Mountain for development as a
repository. In making its recommendation to the President in 2002 that the Y ucca Mountain
project go forward, DOE acknowledged that it could not meet the 90-day deadline and, instead,
announced it planned to submit the license application in 2004. In late November 2004, DOE
announced that it would not meet that self-imposed deadline.

In addition to mgjor deficienciesin its license application, the failure to develop a
defensible facility design, fundamental quality assurance problems, and the scandal involving
data falsification and fabrication, DOE encountered major problemsin obtaining NRC
certification for its internet-based document access system for NRC’s Licensing Support
Network (LSN).” In July 2004, DOE announced that it had met NRC’s criteria for document
availability by launching a web-based document access system. Almost immediately, however, it
became apparent that the database was seriously deficient, incomplete and replete with major

® To demonstrate compliance, NRC requires DOE to perform a ‘performance assessment’ that accounts for all of the
various factors relating to waste isolation and facility performance in asingle integrated computer model. Both NRC and DOE
have been roundly criticized for over-reliance on the performance assessment approach because it permits DOE to mask major
site deficiencies, even disgualifying conditions, by the way the computer model is structured and how the various factors are
accounted for and weighted. For example, where rapid groundwater travel time was considered a disqualifying factor in the old
NRC regulations, under the performance-based system, rapid water movement through the repository is treated as only one of
many factors, and DOE is able to disguise its importance by loading compensatory factors into the computer model (such as
long-lived manmade containers and other engineered barriers).

" The LSN is an internet-based system designed to contain all of the materials and documents DOE and other partiesin
the licensing proceeding will rely on to support technical conclusions, contentions, etc. As part of its licensing regulations, NRC
requires DOE to have al of itslicensing-related documents on the LSN and certified as complete six months before alicense
application can be docketed. There are over 2 million documents DOE must have available on the LSN to support its license
application. The requirement for access to supporting documents and materials a so applies to the State of Nevada and
intervenersin the licensing proceeding. The State must make its licensing documents available not later than 90 days following
certification of the DOE documents.
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technical and security-related problems. Nevada challenged the certification, and NRC upheld
the State’s challenge and rejected the DOE certification.

In 2006, DOE announced a new schedule for finalizing and submitting alicense
application that would result in afinal submission to NRC in June 2008. DOE now plansto have
its licensing information system certified and on-line 6 month prior to that date.

Nevada’s Role and Responsibilities in Licensing

By law, the State of Nevadais recognized as afull participant in the NRC licensing
proceeding. Asthe Commission noted in its report to the Governor and Legisature two years
ago, NRC licensing is an adjudicatory proceeding where DOE would be forced, for the first time,
to defend its flawed and politically-driven science at Y ucca Mountain in aforum where the
State’s first-rate team of licensing attorneys and technical experts are prepared to see to it that the
real facts regarding Y ucca Mountain's unsuitability as a geologic repository prevail .2 Nevada’s
legal team and technical experts would be able to question and cross-examine DOE staff and
scientists with respect to evidence presented in support of DOE’s license application. Nevada
must also be prepared to present its own data and information to challenge DOE’s conclusions
and to support alternative conclusions and findings.

A continuing major concern for Nevada is assuring that the NRC licensing proceeding is
fair, objective, and unbiased. As the Commission’s 2004 report noted, there has been a history of
inappropriate contacts by NRC staff and DOE in the pre-licensing phase of the project.” NRC,
very early on, adopted the view that it has a responsibility to assist DOE and assure that the
Department is able to produce an acceptable license application for Yucca Mountain. Over the
years, the two agencies have interacted repeatedly in subtle and not-so-subtle ways to assure
smooth sailing for DOE’s increasingly troubled repository program. Despite repeated letters and
protestations from the Agency and its legal team, these NRC-DOE interactions continue, casting
a shadow over NRC’s ability - or inclination - to serve as an impartial arbiter of fact in
determining whether to grant DOE alicense for a Y ucca Mountain facility.

Preparing for and intervening in aNRC licensing proceeding is alengthy, extremely
costly and resource intensive process. Like DOE, the State will be required to provide NRC with
all of the documents, data and other materialsit plansto usein licensing in aformat compatible
with NRC’s licensing support network. That effort, which the Agency initiated over 2 years ago,
involves thousands of documents and hundreds of person-hours as well as the services of a

8 In its 2002 Report, the Commission noted that, “Defending its actions under oath and under cross examination by
premier national and international legal and technical expertsis, for DOE, afar cry from pulling the wool over the eyes of willing
and complicit members of Congress.”

o Report and Recommendations of the Nevada Commission on Nuclear Projects (December, 2002), p. 15 - 17.
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speciality contractor for scanning, formatting and loading the information into a web-compatible
database system.

Thelicensing process itself is an extremely complex one, both legally and technically. It
is anticipated that there could be as many as three (3) NRC licensing boards in operation at the
same time, requiring attorneys and staff to cover each one. The State of Nevada must be fully
engaged in every step - from reviewing, commenting and, if necessary, challenging NRC
licensing regulations, to participating in pre-licensing proceedings and forums, to producing
detailed technical analyses supporting contentions the State will raise relative to DOE’s
assertions about site performance, to substantive and procedural legal challenges to NRC’s
implementation of the process, and to full-scale participation in the ultimate NRC proceeding
themselves. The effort on the part of the Agency to effectively engage in the NRC licensing
arena and adequately protect Nevada’s interests is likely to be the most complex and costly
activity the Agency has engaged in to date.

THE GLOBAL NUCLEAR ENERGY INITIATIVE (GNEP)
AND IMPLICATIONS FOR YUCCA MOUNTAIN

The GNEP initiative includes three key elements that supporters say would comprise a
proliferation-resistant closed nuclear fuel cycle: (1) the demonstration of separation processesin
which usable and waste materias that are found in spent nuclear fuel are separated; (2) the
demonstration of the conversion of transuranics; and (3) the demonstration of an advanced fuel
fabrication process.

The stated goals of GNEP, as articulated in DOE's Federal Register Notice announcing
the initiative, are to: (1) reduce the United States’ dependence on foreign sources of fossil fuels
and encourage economic growth, while meeting increasing demand for electricity without
emitting air pollution and greenhouse gases; (2) recycle nuclear fuel using new
proliferation-resistant technol ogies to recover more energy and reduce the volume of waste; (3)
encourage prosperity growth and clean devel opment around the world; and (4) utilize the latest
technologies to reduce the risk of nuclear proliferation worldwide.

The proposed GNEP Technology Demonstration Program would involve the
development of technologies to promote GNEP’s goals. The GNEP Program would demonstrate
technologies needed to implement a closed fuel cycle that enables recycling and consumption of
spent nuclear fuel in a proliferation-resistant manner. While DOE has had some success at
computer modeling of these technologies, it has not yet proven that these technologies will be
feasible in demonstration-scale facilities.

The proposed GNEP Program includes three mgjor projects that would be conducted in
new or existing facilities. These projects would demonstrate: (1) Proliferation-resistant processes
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that would separate the usable elements in commercia spent nuclear fuel from its waste
elements; (2) the conversion of transuranicsinto shorter-lived radioisotopes; and (3) operation of
an advanced fuel fabrication facility.

DOE's proposed EIS for the GNEP program will address siting, construction or
modification, and operation of these demonstration-scale facilities. (Decontamination and
decommissioning of these facilities will be addressed in one or more future NEPA analyses.) In
addition, DOE anticipates preparing a separate NEPA analysis at alater date that would address
the environmental impacts of potentia future actions to encourage the commercial-scale adoption
of these technologies for the management of spent nuclear fuel from commercial nuclear power
reactors, aswell as aternatives. At that time, DOE anticipates preparing a programmatic EIS that
would address the potential environmental consequences of the widespread deployment of
proliferation-resistant spent nuclear fuel separation technologies, technologies that consume
transuranics while extracting their energy, and fuel fabrication technologies, including those
technologies that are the subject of the Technology Demonstration Program.

The significance of the GNEP initiative for DOE’s Yucca Mountain program lies in the
fact that GNEP anticipates making productive use of spent nuclear fuel and high-level
radioactive waste, rather than simply disposing of it.*> As such, the Administration’s focus on
GNEP has, for the first time since the passage of the original Nuclear Waste Policy Act, opened
discussion on national nuclear waste management policy that goes beyond making Y ucca
Mountain work. Asaresult of GNEP, proponents of reprocessing and transmutation, like Sen.
Domenici, have begun to put forth proposals for things like interim storage in states that
currently house nuclear power reactors - something that would have been unimaginable just a
few years ago. Ever so subtly, the debate about nuclear waste is changing from how to get Y ucca
Mountain done to what is the best way to deal with nuclear waste in the near term to preserve
options for reusing the material later as GNEP matures.

The technologies proposed for development and use in GNEP are many years from being
realized. Commercial scale reprocessing, using the type of untested proliferation-resistant
processes envisioned under GNEP, will be amajor challenge and will take decade and billions of
dollars to develop. Nevertheless, in the context of Nevada’s fight to successfully oppose Yucca
Mountain, the fact that GNEP is stimulating discussion about alternatives to the present DOE
program for waste management is a promising devel opment.

DEVELOPMENTSIN THE LEGAL ARENA

10 Atits April 26, 2006 meeting, the Commission heard a presentation on GNEP and its relation to Y ucca Mountain by
former NRC Commissioner and international nuclear power expert Victor Gilinsky, a copy of which is attached to this report
(Attachment 111).
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Following the State of Nevada’s significant legal victory overturning EPA’s deficient
Yucca Mountain health protection regulations in 2004, Nevada’s legal team has filed a number of
challenges to various aspects of the federal government’s repository program and NRC’s
regulatory regime that is supposed to governit. A summary of these casesis as follows:

State of Nevada v. U.S. Nuclear Regulatory Commission
(U.S. Court of Appealsfor the District of Columbia Circuit,
Case No. 05-1350)

This action challenged NRC’s rejection of a petition to change a 1990 rule known as the
“Waste Confidence Rule.” That rule allows the NRC to continue to license new nuclear plants
and waste storage facilities at power plant sites based upon NRC’s finding, contained in the rule,
that a geologic repository for the disposal of high-level nuclear waste will be available by the
year 2025. Nevada contended the rule unavoidably biases any future NRC Y ucca Mountain
licensing proceeding because NRC is on record as certifying repository availability by 2025. The
only way that can come about isfor NRC to grant DOE alicense for the Nevada site because no
other site could be found, characterized and licensed by that date.

In September 2006, the Court issued a ruling denying Nevada’s petition, but affirming
that there is no relationship between the 2025 date and NRC’s obligation to impartially review a
Y ucca Mountain license application.

State of Nevada v. U.S. Department of Energy
(U.S. Court of Appealsfor the District of Columbia Circuit,
No. 04-1309)

In 2004, Nevada challenged DOE’s selection of the Caliente Rail Corridor for the
disposal of spent nuclear fuel and high-level nuclear waste. Grounds for Nevada’s challenge
include DOE’s failure to adhere to specific provisions of the National Environmental Policy Act
(NEPA) and its unwillingness to defer, as required, to the authority of the Surface Transportation
Board (STB). Ora argument was heard by a panel of the DC Circuit on October 18, 2005.

A decision in the case was issued on August 8, 2006. The court dismissed some of
Nevada’s claims and determined that others were not yet ripe for review. Specifically, the Court
avoided the merits on some of Nevada’s claims, finding them unripe and thus preserving them
for future challenge. These include: DOE’s interim transportation plan; the need for a
supplemental environmental impact statement; whether DOE’s transportation plan is arbitrary
and capricious; and whether DOE failed to submit to the jurisdiction of the STB. The Court
rejected Nevada’s arguments concerning DOE’s failure to consult the State Engineer; DOE’s
segmentation of the corridor and alignment selection; and issues relative to the environmental
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impacts of corridor selection. Asisthe casein NEPA litigation, the court gave considerable
deference to federal agency discretion in its conduct of environmental analyses.

State of Nevada v. U.S. Department of Energy
(U.S. Digtrict Court, Northern Nevada,
3:06-cv-153-ECR)

In 2006, Nevada filed a Freedom of Information Act challenge to DOE’s refusal to
provide the state with a copy of its draft license application. Despite making the draft license
application available to NRC, the Nuclear Waste Technical Review Board and the Nuclear
Energy Institute, DOE has refused repeated Nevada requests for the document. The United
States has filed a motion for summary judgment and Nevada has been granted the right to seek
limited discovery. Following discovery, the State will move for summary judgment.

United States v. State Engineer
(5th Judicial District Court, Nye County,
No. 15722)

This case was brought by the Justice Department on behalf of DOE following the State
Engineer's denial of its applications for permanent water rights as a protective measure while the
United States pursues its constitutional claimsin federal court. The caseis pending.

United Statesv. State of Nevada
(U.S. Digtrict Court, No. CV-S-00-0168-DWH-LRL)

In this case, the United States challenged the Nevada State Engineer's decision that DOE
isnot entitled to permanent water rights to construct and operate the repository based on the State
Engineer's finding that the proposed use threatens to be detrimental to the public interest. At
present, DOE is maintaining the status quo with respect to water usage at the Y ucca Mountain
site pursuant to a stipulation with the State of Nevada.

PRIVATE FUEL STORAGE LLC:
L ESSONSFOR YUCCA MOUNTAIN

On September 8, 2006, the Secretary of the Interior voided the |ease agreement the
Goshute Tribe of western Utah had executed with a consortium of nuclear utility companies
known as Private Fuel Storage LLC (PFS) to allow tribal land to be used for an interim storage
facility for commercial spent nuclear fuel. The Interior Secretary’s action effectively killed the
PFS interim storage project, even though PFS had aready received alicense from the Nuclear
Regulatory Commission to construct the facility on the reservation. While not directly related to
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the Yucca Mountain issue in Nevada, there are lessons in the PFS experience for all sides of the
radioactive waste debate.

In the mid-1990s, a consortium of nuclear utility companies, frustrated with the lack of
progress in the federal nuclear waste management program, proposed to develop a private facility
for the temporary storage of spent fuel on the Goshute Indian reservation in western Utah. The
consortium formed PFS as alimited liability corporation and successfully negotiate alease with
the tribe giving PFS permission to use a portion of reservation land for the facility. Following a
lengthy (6 year) and highly contentious licensing proceeding before the NRC, PFS in 2005 was
granted a license to construct the interim storage facility - the first such license ever granted by
the NRC.

The State of Utah strongly opposed PFS from the beginning. During the licensing
process, the state raised numerous contentions dealing with a spectrum of issues, from facility
design to the potential for aircraft crashes into the facility. Inthe end, the state was unsuccessful
in preventing NRC from granting PFS a license. The state’s congressional delegation was
successful, however, in having a portion of land through which PFS had proposed to construct a
rail access line designated as awilderness area, requiring the U.S. Department of Interior (DOI)
to approve any transportation infrastructure devel opment within the wilderness boundaries.

Just a few months following NRC’s decision to grant PFS a license, DOI announce that
the construction and operation of arail line was inconsistent with the purposes of the newly-
designated wilderness area. At the sametime, DOE, through the Bureau of Indian Affairs,
announced that it was withholding approval of the |ease agreement PFS had executed with the
Goshute Tribe, effectively voiding the lease and bringing the project to a standstill.

One lesson for the Y ucca Mountain project from the PFS experienceis that relying on
federal preemption to gain approvalsis not a secure foundation for aproject. Spending millions
on an NRC license application process, as PFS did, is not agood investment if the state and its
people are adamantly opposed to the project and are willing to go to the mat to defeat it.
Obtaining the consent of the governor and people of the state is extremely important.

Another especially interesting aspect to this decision involves the reason the Interior
Secretary found proceeding with PFS to be imprudent. The facility was to store “dry” casks
containing radioactive spent fuel on an “interim” basis with the fuel ultimately to be shipped to
the federal waste repository at Y ucca Mountain. The Interior Secretary concluded, among other
things, that he was not confident the Y ucca Mountain repository would ever open.™

10 what may be areaction to the PFS defeat, the president of the Nuclear Energy Ingtitute, retired Admiral Frank
“Skip” Bowman, recently told members of the House Energy and Water Subcommittee that spent nuclear fuel is perfectly safe
being stored at commercial nuclear power plants, and that the need for a Yucca Mountain repository is more for “public
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CHAPTER TWO
COVERING THE BASES: CRITICAL AREAS
OF POLICY, OVERSIGHT AND LICENSING

“Bureaucracy defends the status quo long
past the time when the quo has lost its status.’
Laurence J. Peter - USeducator & writer (1919 - 1988)

’

For over two decades, the State of Nevada, specifically the Nevada Agency for Nuclear
Projects, has been engaged in a comprehensive program for monitoring, overseeing, and
intervening in the federal Y ucca Mountain project. Despite the weight of problems that have
brought the repository program to avirtual halt, there remains significant inertia keeping the
project afloat - or at least on life support. Consequently, during the past two years the State’s
efforts have been intensified in several key areas: (1) assembling data and information on key
technical issues that will form the basis of Nevada’s prospective challenge to any license
application DOE may submit to the NRC for Y ucca Mountain and undertaking new research that
may be required to support the State’s licensing contentions; (2) monitoring and helping defeat
any legislation aimed at bailing out DOE’s program or otherwise “fast-tracking” Yucca Mountain
or the importation of spent fuel and high-level waste to Nevada; (3) preparing legally and
procedurally for the eventuality that DOE is able to submit alicense application for Y ucca
Mountain to the NRC; and (4) addressing DOE plans for transporting waste both nationally and
within Nevada and for constructing rail accessto Y ucca Mountain.

CRUCIAL LICENSING AREAS

The Agency has identified certain technical areas and issues that will be critical to the
State’s intervention in any NRC licensing proceeding on Yucca Mountain. Major technical
research has been ongoing in these areas for some time, and work to complete the studies and
make the data and information available in the licensing process is expected to continue for at
least the next two years. At thistime, three areas of importance involve the potential for future
volcanism at the Y ucca Mountain site, corrosion potential for waste packages that DOE asserts
will last for 10,000 years or more, and major engineering constraints involved with systems
within the repository tunnels that would have to operate in extreme conditionsin terms of the
radiological, thermal and in-situ environment.

Volcanism

perception of confidence in where we are going.” Bowman went on to say that, as a contingency, interim storage sites should be
set up, but not using the same method used to choose Y ucca Mountain. *No more picking a state and forcing it down somebody's
throat," said Bowman.
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The NRC believes that volcanism is an issue that must be addressed in any license
application for Yucca Mountain, even though DOE has been stating for years that the probability
of any volcanic activity affecting Y ucca Mountain is below the regulatory cutoff of 10¢/year.
NRC isstill insisting that thisis a viableissue for licensing and this Agency is continuing to
perform research in this area.

The Agency’s primary volcanism contractor, Dr. Gene Smith of UNLV, has been
performing research on the probability of volcanic activity around the Y ucca Mountain site since
the mid-1980s. He has developed an alternative model that shows a magmatic disruption
probability for Y ucca Mountain 10 times higher than the DOE number. This research has
indicated that DOE has underestimated the size of the volcanic field that surrounds Y ucca
Mountain and the number of volcanoesin thisfield. The research aso strongly indicated that the
volcanic activity is cyclic in nature and that the areais currently in a period of quiescence but
activity will probably increase within the time frame of peak dose. DOE scientists rejected this
ideafor years but in the latest rendition of the expert elicitation on probabilistic volcanic hazards
assessment, the experts discussed the cyclic nature of the volcanism in the area asif they had
agreed al aong.

Dr. Smith’s current work involves collecting more samples from areas near Yucca
Mountain, such asin Death Valley, age dating the samples, and running geochemical analysesto
determine if the chemical characteristics of the volcanic deposits are similar to those at Y ucca
Mountain and are of similar age. If the results are as expected, thiswill give more credence to
the belief that the probability of volcanic activity in and around Y ucca Mountain is greater than
DOE believes and could have a significant impact on the licensability of YuccaMountain as a
repository.

The Agency has been fortunate that, because of funding restraints, Clark County has
recently been able to fund Dr. Smith’s work and is willing to do so for the near future.

Corrosion Studies

The Agency began researching the corrosion resistance of the alloy C-22, the proposed
material for the waste package, in 1999. Since that time, Agency researchers have discovered
that C-22 is not the “miracle metal” that DOE had been touting. Originally, DOE stated that the
waste package would last long past any regulatory time frame, in fact, stating times aslong as
700,000 years! Because DOE believed that the waste package will last so long, they are not
worried that the mountain itself provideslittle, if any, performance for the repository.

Once the Agency researchers began evaluating this alloy, they quickly realized that this
metal had never been used in any similar type of environment that would be found in arepository
at YuccaMountain. The Agency researcherstook a different approach than DOE in evaluating
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thisaloy. They looked for environments that would adversely affect the metal so that they
would know the weaknesses of this metal in specific environments. DOE evaluated the metal in
what they hoped would be the environment the metal packages would seein the repository. The
research indicates that there will be very aggressive environments that will cause rapid corrosion
of the waste package and, therefore, rapid release of radionuclides from the repository. The
research also indicates that DOE’s belief that little, if any, water will enter the repository during
the thermal pulse is erroneous. In fact, a research experiment from the NRC’s contractor,
Southwest Research Institute, shows that water can flow through fractures even though the rock
is above the boiling point. Not surprisingly, DOE ignores this evidence and states that any water
that enters the repository will either be in volumes too small to have an effect or that the drip
shields will divert the water, so no water will contact the waste package.

The drip shields are another issue of concern. The current plans call for the drip shields
to be emplaced just before the repository is sealed. This could be anywhere from 50 to 300 years
after the waste is emplaced. The Agency argues that at the projected current cost of more than 8
billion dollars, there will be little incentive, or possibly even ability, for future administrations to
fund this cost for drip shield emplacement. The Agency believes that DOE should not be able to
take any credit for the drip shields in the performance assessment of the repository in licensing
sinceit isnot known if the drip shields will even be emplaced. If thisisthe case, then DOE
should have to show that the waste package performance does not depend on drip shields
diverting any water that will enter the repository. Thiswould have a mgor impact on the
corrosion assessment of the waste package.

Engineering

An aspect of the repository construction and operation that DOE and the NRC have both
failed to evaluate is the capability of current technology to deal with emplacement of the drip
shields over the waste packages in the emplacement drifts of the repository. At the behest of the
Agency, an evaluation performed by Mr. Frank Kendorski, a mining engineer with many years of
experience from Agapito Associates, Inc., has shown that some of the design specifications of the
repository drifts show very limited clearances for the machinery that will emplace the drip
shields and that these machines will be operating in extreme conditions that could easily impact
the capability of the emplacement gantries to perform. While some of the issues raised by Mr.
Kendorski may change because of the new proposed TAD concept for the repository, Mr.
Kendorski’s work in actual mining operations indicates that, although what DOE plans looks
good on paper, the redlity of actually performing the operations will be very different. The high
temperatures and volumes of dust in the drifts will have direct, negative impacts on any remote-
controlled machinery used.

TESTIMONY ON LEGISLATION BEFORE CONGRESS
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As discussed above, 2006 has seen several new pieces of Yucca Mountain legislation
either proposed or introduced in Congress. For the most part, legislation is designed to clear
away impediments - or percelved impediments - to moving the Y ucca Mountain project forward.
In at least one instance, however, the legislation would, for the first time since the passage of the
origina Nuclear Waste Policy Act of 1982, begin to shift focus away from siting a repository and
towards alternatives for better managing and utilizing spent fuel and high-level waste.

Agency staff, in conjunction and close cooperation with the Nevada congressional
delegation, provided testimony to various congressional committees on the status of the Y ucca
Mountain program and proposed bills dealing with the Y ucca Mountain program.

Testimony Before the Senate Energy and Natural
Resources Committee On the Status of
the Yucca Mountain Program

The Executive Director of the Agency was invited to appear before the Senate Energy and
Natural Resources Committee when it held oversight hearings on DOE’s Yucca Mountain
program in May 2006. The testimony focused on the major uncertainties and deficiencies that
have defined the project almost from the beginning. Key elements of the testimony are as
follows:

. The current status of the Y ucca Mountain high-level nuclear waste repository project can
be described in a single word: unknown — not even uncertain, but unknown.

. The progression of potential repository opening dates go from the statutory 1998 date to a
more recent estimate of 2010, and now to maybe 2015 to 2020.

. Multiple episodes of “redirection” of the program, both from within the Department of
Energy and from the Congress, define the past twenty years of the Y uccaMountain
project history.

. The current status of the Y ucca Mountain project, within the Office of Civilian
Radioactive Waste Management, is a product of fundamental persistent and unresolved
problems, with both the site and the project execution, being overlain by layers of
redirection that wrongly assume the problems have been, or will be resolved.

. The failure to submit the license application in 2004 came as no surprise, since a
regulatory prerequisite for license application submittal - DOE’s LSN certification that all
documentary material in its possession on the proposed Y ucca Mountain high-level waste
repository was publicly available, in the prescribed manner, at least six months prior to
submission of alicense application - had not been met.
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. The Y uccaMountain project has been plagued by Quality Assurance deficiencies since its
inception. Even before the 1987 Nuclear Waste Policy Amendments Act, DOE was
aware of problems, the long-term implications of not correcting them, and assuring that
an acceptable Quality Assurance program was persistent and enduring. Y et DOE ignored
repeated NRC and GAO recommendations for corrective action, and, today, QA is so
compromised as to render amost any data intended for use in alicense application
deficient.

. The proposed redesign of the Y ucca Mountain repository, using the TAD concept, isrife
with pitfalls and appears to be poorly thought out. It not only revives the failed concept
of the Multiple Purpose Canister of the early 1990s, but calls for the equivalent of a
Monitored Retrievable Storage facility at Y ucca Mountain, despite the fact that placement
of such afacility in Nevadais prohibited by the Nuclear Waste Policy Act as Amended,
aslong as arepository site is under consideration in the State.

. The draft radiation health protection standard proposed by EPA is deficient in many of
the same ways as the original standard that was vacated by the courts. Nevada proposed a
straightforward approach to meeting the Court’s ruling: simply extend the 10,000 year
compliance period for the standard as written to the time of expected maximum dose,
whenever that occurs in DOE’s Total System Performance Assessment.

. Three timesin the past 15 years Nevada Governors have advised Secretaries of Energy
and finally the Congress that the site should be disqualified under DOE’s original Site
Recommendation Guidelines, because of its geologic and hydrologic deficiencies.
Despite DOE’s own analyses finally vindicating Nevada’s basis for these claims, DOE’s
response was to eliminate relevant disqualification factors through issuance of new
guidelinesjust prior to its Y ucca Mountain repository Site Recommendation to the
President. The Yucca Mountain site, so optimistically portrayed to Congressin 1987, is
scientifically not the same site before Congress today. Y ucca Mountain cannot meet any
reasonable test for long-term safety.

S. 2589 - The Administration’s “Fix-Yucca” Bill

In August 2006, the Agency was again invited to testify before the Senate Energy and
Natural Resources Committee - this time on the Secretary of Energy’s proposed legislation to
“fix” the Yucca Mountain project by clearing away “obstacles” DOE perceived as impeding
progress and bringing the program to a standstill. As discussed above, the bill (S.2599)
introduced by Senators Domenici and Inhofe, would withdraw land for the repository, remove the
cap on the amount of waste that could be stored at Y ucca Mountain, effectively legislate a health
protection standard DOE could meet, exempt the project from RCRA and US Department of
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Transportation regulations, grant DOE unfettered access to monies in the Nuclear Waste Fund,
and clear other perceived obstacles.

noting:

In testimony before the committee, the Agency strongly objected to the legislation,

The bill attempts, like a cowcatcher on alocomotive, to anticipate and sweep aside every
potential administrative and policy requirement that could upset the relentless drive to
begin recelving radioactive waste and spent nuclear fuel at YuccaMountainin 2017. The
bill is so dismissive of American democratic values that it is not worthy of the
Committee’s or the Congress’ consideration.

Exempting waste transportation, storage, and disposal from the requirements of the
Resource Conservation and Recovery Act (RCRA) and relying, instead, on regulations
adopted under the Atomic Energy Act is an unprecedented compromise of
well-understood, long-held and accepted protection of the public from the risks of
hazardous materials in the environment.

The Secretary of Energy should not be permitted to exempt waste transportation to the
repository from external regulation and should not be given the ability to take the
initiative in preempting State, local, and Indian tribe transportation requirements,
irrespective of whether the transportation otherwise is or would be subject to regulation
under the Hazardous Materials Transportation Authorization Act of 1994.

The bill’s substantive and procedural measures truncating the NRC license application
and review process curtail the existing rights of parties to review a complete application
and take part in an adjudicatory hearing of the entire proposed project.

The bill would usurp states authority for regulating air quality and emissions for any
activity or facility associated with the Y ucca Mountain project, which according to
provisions of the bill, could include construction and operation of a 319 mile-long new
rail lineto YuccaMountain. Effective air quality management relies on familiarity with
local conditions, and the public benefit of this valuable experience, especidly related to
construction in essentially pristine areas, would be lost under the bill.

The bill usurps the State’s traditional authority to administer its waters by commanding
the State to grant extraordinary rights to the Department of Energy.

The proposed withdrawal of 147,000 acres (approximately 230 square miles) of land for
the Y ucca Mountain project, which could include land for the 319 mile-long rail accessto
the site, is premature. Without a construction authorization by NRC, which the
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Department does not expect until at least 2011, there is no need or basis for the
withdrawal.

. The bill’s provisions allowing for significant infrastructure improvements and
construction prior to NRC construction authorization are also premature and imprudent

. Granting DOE full access to the Nuclear Waste Fund is not only imprudent, but it would
not have been the solution to the problems that the program has inflicted on itself
historically and are beyond the scope of the anticipated and potential problems that the
bill seeksto sweep aside.

. Throughout its history, the inability of the DOE Y ucca Mountain program to implement a
satisfactory quality assurance program has been chronicled by the General Accounting
Office (now Government Accountability Office) and the NRC, yet to date the problems
persist, leaving DOE with awholly inadequate and unreliable QA program.

The testimony concluded that none of the provisions of S. 2589 are needed by the
Department of Energy to carry out the primary task at hand - to prepare a complete, high quality
license application and submit it to the Nuclear Regulatory Commission for review and hearing.
It noted that the bill gathers the powers of numerous federal and state agencies, local authorities,
and Indian tribes into the hands of the Department of Energy, probably the most distrusted
federal agency in the human health and environmental arena, and it boldly does this for the sole
purpose of attempting to force afaltering Y ucca Mountain nuclear waste repository into
becoming aredlity.

PRE-LICENSING AND LICENSING ACTIVITIES

A magjor focus of Agency activity during 2005 and 2006 has been assuring that the State
is adequately prepared to participate effectively and successfully in any NRC Y ucca Mountain
licensing proceeding that may occur. As noted above, DOE has established June 2008 as its
newest deadline for submitting a license application to the NRC. While there are serious
impediments to achieving that milestone - not the least of which is being able to complete the
required licensing information database that is a key prerequisite for license submittal, the
Agency believes DOE will do everything in its power to submit the license application in 2008
before the current Administration leaves office. Asaresult, the Agency has been working
diligently to prepare the State’s licensing plan and assure that all necessary work is accomplished
in atime frame adequate to support arigorous, substantive, and effective intervention strategy.

As noted above, the licensing process is an extremely complex one, both legally and
technically. The effort on the part of the Agency to effectively engage in the NRC licensing
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arena and adequately protect Nevada’s interests is likely to be the most complex and costly
activity in which the Agency has engaged to date.

To carry out its responsibilitiesin this regard, the Agency has assembled afirst-rate team
of legal and technical experts with experience and expertise in the highly specialized NRC legal,
regulatory and adjudicatory arenas and in critical scientific and technical disciplines directly
related to key areas of site/waste isolation system performance and overall Y ucca Mountain
licensability.

During the past two years, the State’s legal team has been heavily engaged with the
NRC’s Pre-Licensing Application Presiding Officer (PAPO) Board in defining the policies and
procedures that would govern any actual licensing proceeding. In addition, Agency staff, assisted
and guided by the legal team, has been incrementally assembling documents and materials for
loading on the NRC’s licensing support network information database, a task that is both costly
and extremely labor intensive.*?

One of the most important - and frustrating - areas of the State’s pre-licensing activities
has been gaining access to current information and technical materials on the Yucca Mountain
repository facility and system design being proposed for licensing and on DOE’s key
performance models and related information essential for licensing. DOE has, to date, refused to
provide information on the current repository design and models used to assess repository system
performance (i.e., waste isolation capabilities) and has rebuffed State efforts to obtain a copy of
the draft license application, even though that document has been shared with others.

The Agency has a so been engaged in a sustained and concerted research effort to address
key technical and scientific issues that are expected to be important to the State’s licensing
intervention. To that end, the Agency has engaged nationally and internationally recognized
scientists and experts in fields of hydrology, geochemistry, volcanism/seismicity, and health
physics. These scientists are working closely with the State licensing team, compiling data from
over two decades of Agency-sponsored research on the Y ucca Mountain site, carrying out new
research and preparing scientific reports and papers to be published in peer-reviewed journals -
work that will support the State’s contentions in any licensing proceeding. They will also be
available as expert witnesses during any future licensing proceeding.

12 The State of Nevada, as a participant in the licensing process, is aso required to have al of the documents and
materiasit will rely on in licensing loaded into the NRC web-base information system. In addition, NRC also requires the State
and other participants to include in the database Agency materials that DOE or other licensing parties might be reasonably
expected to need to respond to contentions made by the State. This places an extraordinary burden on the State in that it means
that thousands of documents must be converted to electronic files and loaded onto the web-based system, at considerable cost
and effort.
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INTERVENTIONSWITH RESPECT TO THE PROPOSED
EPA HEALTH PROTECTION STANDARD

As noted above in the discussion on the EPA’s Yucca Mountain health protection
standard above, the Agency has expressed serious concerns regarding EPA’s apparent refusal to
adhere to the directives of the federal court and the National Academy of Sciencesinissuing a
new draft standard for review. The Agency devoted considerable time and effort to carefully
reviewing EPA proposed revision of the standard and provided EPA with extensive comments,
including several supplemental comments submitted after the close of the formal comment
period by made timely but the release of new information not available during the comment
period.

The 337 pages of comments on the revised health protection standard that were compiled
by the Agency and submitted to EPA in November 2005 can be accessed on the web at
http://www.state.nv.us/nucwaste/news2005/pdf/nv051118epa_comments.pdf . 1N January 2006, the Agency
submitted supplemental technical comments dealing with how localized corrosion of waste
packages is dealt with in the procedure EPA set forth for assessing waste isolation performance
in the revised standard (http://www.state.nv.us/nucwaste/news2006/pdf/nv060111epa.pdf) .

PETITION ON SAFEGUARDS AND
SECURITY BEFORE THE NRC

In 1999, more than two years before the events of September 11, 2001, the Nevada
Attorney General, using information compiled by the Agency, filed aformal petition with the
NRC asking that the NRC undertake a comprehensive review of its regulations governing the
reguirements for safeguarding shipments of spent nuclear fuel and high-level waste from
terrorism and sabotage. In that petition, the Agency pointed out that the NRC “‘safeguards”
regulation had not been reviewed or revised since 1980, and that both the nature of the terrorist
threat and the type and capabilities of weapons potentially available to terrorists had changed
significantly in the intervening years. The Agency asked NRC to undertake a thorough review of
the changed circumstances and update its regulations accordingly.

Nevada’s petition was endorsed by the Western Governors’ Association, the State of
Virginia and a number of public interest groups that wrote to NRC in support of Nevada’s
petition.

Other than acknowledging receipt of the petition and opening a docket - a purely routine
administrative step, NRC took no action on the State’s petition, despite repeated requests by the
Agency and the Attorney Genera for NRC to undertake the reviews and updates.
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In August 2006, the Attorney General received a letter from NRC stating that “NRC has
completed its security assessments and is now in the process of resolving [the State’s] petition,”
promising that it would be addressed in a Federa Register Notice. To date, no such notice has
been forthcoming.

INCREASED ACTIVITY IN THE TRANSPORTATION ARENA

DOE’s Selection of a National
Transportation Mode

In April 2004, DOE issued a Record of Decision (ROD) for the Y ucca Mountain Final
Environmental Impact Statement (FEIS)* that formally selected rail as the preferred mode of
transport for spent fuel and high-level waste to the proposed repository. The ROD specified that
DOE would userail transportation as the primary mode of shipment for moving waste from
reactors and generator sites to Y ucca Mountain, but it was silent regarding the fact that up to
forty percent of reactor sites lack the capability to ship spent fuel by rail.

To further complicate matters, in a “supplemental analysis” to the FEIS issued just weeks
before the ROD, DOE announced that it was resurrecting a transportation mode aternative that
had been rejected in the FEIS asinfeasible and excessively risky.* This transportation
alternative involved shipping spent fuel by rail using legal-weight truck casks and then
off-loading the casks onto trucks somewhere in Nevada for transshipment to Y ucca Mountain.
The ROD incorporated this supplemental mode of transport, despite anayses in the FEIS that
showed this alternative would have the “highest estimates of occupational health and public
health and safety impacts” as well as being “impractical” and more costly than all the other
alternatives by “more than $1 billion.” The option was eliminated from further consideration by
DOE years before the FEIS was completed, and it was not even considered in the FEIS’s
balancing of the alternatives required by National Environmental Policy Act.”®

In September 2004, then-Attorney General Brian Sandoval filed suit in the DC Circuit
Court of Appeals chalenging that DOE's ROD failed to provide adequate justification for
selecting rail transportation as the preferred national transportation mode, resurrected and
incorporated a previously rejected modal alternative (i.e., shipping lighter, less robust legal-

13 “Record of Decision on Mode of Transportation and Nevada Rail Corridor for the Disposal of Spent Nuclear Fuel
and High-Level Radioactive Waste at Yucca Mountain, Nye County, Nevada,” Federal Register, April 8, 2004 (Vol. 69, Number
68, p. 18557 - 18565).

14 “Supplemental Analysis” (DOE/EIS-0250/SA-1), prepared by the Office of Civilian Radioactive Waste
Management, U.S. Department of Energy, March 2004.

1% Final Environmental Impact Statement for a Geologic Repository for the Disposal of Spent Nuclear Fuel and High-
Level Radioactive Waste at Y ucca Mountain, Nye County, Nevada (DOE/EIS-0250F), February 2002, Appendix J, p. 75.
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weight truck casks on rail cars), failed to perform legally required environmental impact analyses
in identifying a preferred rail corridor in Nevada for nuclear waste shipments to the proposed

Y ucca Mountain facility, and usurped the role and responsibilities of the Surface Transportation
Board in the siting and construction of rail infrastructure. The suit contended the ROD violated
the National Environmental Policy Act, the Interstate Commerce Act, and regulations set by the
Council on Environmental Quality, the Surface Transportation Board, and DOE itself.

In September 2006, the court dismissed some of Nevada’s claims and determined that
others were not yet ripe for review. Specificaly, the Court avoided the merits on some of
Nevada’s claims, finding them unripe and thus preserving them for future challenge. These
include: DOE’s interim transportation plan; the need for a supplemental environmental impact
statement; whether DOE’s transportation plan is arbitrary and capricious; and whether DOE
failed to submit to the jurisdiction of the Surface Transportation Board. The Court rejected
Nevada’s arguments concerning DOE’s failure to consult the State Engineer; DOE’s
segmentation of the corridor and alignment selection; and issues relative to the environmental
impacts of corridor selection. Asisthe casein NEPA litigation, the court gave considerable
deference to federal agency discretion in its conduct of environmenta analyses. However, the
court left the door open for Nevada to re-litigate issues at such time as DOE has made decisions
and the matters become ripe for challenge.

Selection of the Caliente Alternative as the
Preferred Rail Corridor to Yucca Mountain

The same ROD that selected rail as the preferred mode of transportation also formally
designated the Caliente rail corridor as the preferred aternative for constructing arail spur to
Y uccaMountain. Even before the issuance of the formal ROD, DOE had requested that the
Bureau of Land Management immediately segregate land within a one-mile-wide corridor
(approximately 308,600 acres) running the length of the Caliente route from mining and other
uses for a period of two years.

In its review of DOE’s potential rail routes to Yucca Mountain, the Agency has long
considered the Caliente route to be the most difficult and challenging alternative from an
engineering and construction perspective. An Agency report published in 1998 estimated that the
cost of constructing arail line along the Caliente route would likely exceed $1.9 billion. (cite
PIC, An Independent Cost Assessment, Cost Item 3.3) In 2005, DOE announced that it was
revising its cost estimates for the Caliente rail alternative from approximately $800 million to $2
billion.

The Caliente alternative dramatically illustrates the potential adverse impacts in Nevada
and nationally of Yucca Mountain rail shipment routing. There are no Federa regulations
governing selection of rail routes for spent fuel shipments. In practice, railroad companies sel ect
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rail alignment draft EIS to include analysis of another rail corridor - the so-called Mina
aternative. The new route would utilize an existing rail line from the Union Pacific mainline
east of Fernley to Hawthorne. New construction would be required to extend the rail line from
just south of Hawthorne to Y ucca Mountain. The decision to broaden the rail alignment EIS was
apparently spurred by the escalating costs of the Caliente route and a change of heart on the part
of the Walker River Paiute Tribe to permit DOE to study the possible use of arail line through
the reservation - something the tribe had historically opposed.
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The Minarail alternative poses significant new issues and impacts to Nevada as well as
for other western states potentially affected by the changesin national rail routing for spent fuel
and high-level waste shipments. A significant number of shipments destined for Y ucca
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Mountain would travel through the center of the Reno-Sparks metro area. Other shipments
would impact Nevada communities along the I-80 corridor, where the Union Pacific mainline
parallels the interstate and traverses the communities of West Wendover, Wells, Elko, Carlin,
Battle Mountain, Winnemucca, and Lovelock. In addition, aMinarail spur would dramatically
increase repository shipments through California, from both the Pacific Northwest and from
Texas and Arizona. The Salt Lake City metro areawould aso likely be more heavily impacted
under this scenario.

In the notice announcing the expanded scope for the EIS, DOE solicited comments on the
Minarail option and other rail alignments. DOE also scheduled a series of meetings in
communities along the proposed route. Nevada’s initial review of the notices identified a
number of serious procedural and substantive deficiencies, and Nevada officials immediately
called on DOE to withdraw and re-issue the notices for public meetings and comment.

Nevada’s letter called on DOE to extend the comment period from the existing 45 days to
at least 90 days and to have detailed maps ready to show the public. Nevada asked that DOE
hold meetings in other communities that will be impacted by these plans, including Reno, Elko,
Battle Mountain, Winnemucca, Lovelock and Y erington, Nevada, as well asin Salt Lake City,
Utah, and Sacramento, California.

“The notices of October 13, 2006, are yet another example of DOE burdening Nevadans
with short time limits and inadequate information for meaningful participation,” Robert Loux,
Executive Director of the Agency wrote in his letter to Edward Sproat, director of DOE’s Office
of Civilian Radioactive Waste Management.

The State of Nevada continues to believe that there is no acceptable rail route for
transporting nuclear waste to Yucca Mountain. All of the routes identified by DOE over the
years, including the Caliente and Mina aternatives, result in shipments impacting major Nevada
popul ation centers and traverse environmentally, economically and culturally sensitive areas of
the State. An all of them have face major geographic, engineering, and institutional obstacles.

In the 1980s, when DOE evaluated candidate repository sitesin six states, Yucca
Mountain ranked the worst in terms of transportation access (both rail and highway). That
situation has not changed, and the difficulties of developing arail spur to the site, including the
impacts any such spur would cause, continue to be strong reasons why Y ucca Mountain isan
unsuitable and unsafe repository location.

The NAS Transportation Study

In February 2006, the National Academies’ (NAS) Committee on Transportation of
Radioactive Waste released a report entitled “Going The Distance? The Safe Transport of Spent
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Nuclear Fuel and High-Level Radioactive Waste in the United States.” The final version of the
study was published by the National Academies Press in June 2006. The study’s most important
findings and recommendations agreed with the recommendations made by the State of Nevada
over the past two decades. The genera conclusions of the study were:

1 While there are no fundamental barriers to safe transportation, social and institutional
challenges to repository transportation require expeditious resolution, and the challenges
of sustained implementation should not be underestimated; and

2. Malevolent acts (terrorism, sabotage, and theft) are amajor technical and societal
concern. Regarding malevolent acts, the NAS urged that an independent examination of
security should be carried out before the commencement of repository shipments and that
objective information about security risks and countermeasures should be shared with
elected officials and the public to the fullest extent possible.

The study endorsed a number of specific measures for managing transportation risks:

1 Risks can be reduced by shipping the oldest fuel first, maximizing use of rail
transportation, using dedicated trains, and minimizing truck shipments;

2. DOE should identify and make public preferred highway and rail routes for repository
shipments as soon as possible;

3. Most significant transportation accident risks would likely involve long-duration,
fully-engulfing fires; additional steps must be taken to reduce the likelihood of such
accidents;

4, Potential adverse social and economic impacts of repository shipments are important; for

many members of the public, social and economic impacts (often referred to as perceived
risk impacts) are asimportant as health and safety impacts; special government efforts
will be needed to manage social and economic impacts.

The NAS concluded that serious consideration should be given to taking the
transportation program out of the DOE repository program, and perhaps out of DOE altogether.
While Nevada staff and consultants agree with most of the NAS concerns about the DOE
institutional structure, there is some concern that taking the transportation program out of DOE
might result in less governmental oversight and less program accountability.

In one area, Nevada strongly disagreed with the NAS study recommendations. The NAS
concluded that DOE should proceed to construct “the Nevada rail spur” along the Caliente
corridor. Nevada strongly disagreed. As noted above, the State has long contended that thereis
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no acceptable rail route for spent fuel and high-level waste to Y ucca Mountain, and the Caliente
dternative is a prime example of why thisisso. The NAS study ignored Nevada concerns
regarding engineering feasibility, adverse safety conditions, and unacceptabl e environmental
impacts. The study ignored evidence presented directly to the study committee by affected
Nevadans that the proposed railroad would irreparably harm ranchers, miners, and other land
users. The report ignored evidence presented directly to the study committee that selection of
Caliente would likely route significant numbers of rail shipments through downtown Las Vegas,
less than one-mile from the Las Vegas Strip, resulting in unique adverse social and economic
impacts, and requiring extraordinary planning and training for emergency response.

The committee found that “the radiological risks associated with the transportation of
spent fuel and high-level waste are well understood and are generally low, with the possible
exception of risks from releases in extreme accidents involving very-long-duration, fully
engulfing fires. While the likelihood of such extreme accidents appearsto be very small, their
occurrence cannot be ruled out based on historical accident data for other types of hazardous
material shipments. However, the likelihood of occurrence and consequences can be further
reduced through relatively simple operationa controls and restrictions and route-specific
analyses to identify and mitigate hazards that could lead to such accidents.”

The committee examined in detail previous accident consequence analyses, and previous
full-scale cask testing programs, including the Sandia National Laboratory’s testing program in
the United States in the 1970s, and the “Operation Smash Hit” testing program. The committee
directly addressed the issue of full-scale cask testing:

“FINDING: The committee strongly endorses the use of full-scale testing to determine
how packages will perform under both regul atory and credible extra-regulatory
conditions. Package testing in the United States and many other countriesis carried out
using good engineering practices that combine state-of-the-art structural analyses and
physical tests to demonstrate containment effectiveness. Full-scaletestingisavery
effective tool for both guiding and validating analytical engineering models of package
performance and for demonstrating the compliance of package designs with performance
requirements. However, deliberate full-scale testing of packages to destruction through
the application of forces that substantially exceed credible accident conditions would be
marginally informative and is not justified given the considerable costs for package
acquisitions that such testing would require.

RECOMMENDATION: Full-scale package testing should continue to be used as part of
integrated analytical, computer simulation, scale model, and testing programsto validate
the performance of package performance. Deliberate full-scale testing of packages to
destruction should not be carried out as part of thisintegrated analysis or for compliance
demonstrations.”
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CHAPTER THREE
RECOMMENDATIONS OF THE COMMISSION

While there have been over the past four years, encouraging signs that the Y ucca
Mountain program may finally be collapsing under the weight of years of mismanagement,
fraudulent science, cost overruns, and heavy-handed politics, DOE and its supporters in Congress
and the nuclear industry continued to attempt to keep the project on life support. Thereis every
indication that DOE plans to attempt to file a license application with the NRC in 2008, and
legislation to sweep away “obstacles” to the program continues to surface in Congress. The
Commission believesit is of critical importance to the State of Nevada that the State opposition
to the ill-conceived and potentially disastrous project be strongly maintained and fully supported.

The following recommendation are designed to assist the governor and legislaturein
addressing the federal high-level nuclear waste program and maintaining the State’s strong,
unified and successful opposition to the Y ucca Mountain project:

Q) The Legislature’s continued support for the State’s legal and licensing efforts is
crucial.

The Agency for Nuclear Projects and the Nevada Attorney Genera must have adequate
resources to fulfill their obligations as participants in the licensing process and to pursue timely
legal challengesto the Y ucca Mountain program. In NRC licensing, the Y ucca Mountain project
is entering a new phase - a phase that poses significant new challenges for the State of Nevada,
including but not limited to:

) meeting NRC’s requirements for the Licensing Support Network - an electronic, internet-
base system where thousands of documents and materials the State will rely on for
licensing must be entered as a condition for participating in the licensing process;

(b) engaging in complex and extended pre-licensing interactions involving NRC staff policy
positions as well as decisions and actions by the pre-licensing board established by NRC
that will determine how the formal licensing process is ultimately implemented,;

(© preparing for, staffing, and effectively engaging in a process that will involve as many a
three simultaneous licensing panels dealing with highly complex and controversial
technical issues over a period of many years;

(d) conducting and synthesizing research in all of the crucia areas where licensing
contentions will be brought and assuring that the State’s findings will have a high degree
of credibility and be widely recognized in the scientific community as well as by the NRC
licensing boards;

(e assuring that the State has adequate legal and technical resources to effectively participate
in the process, including the highest quality expert witnesses for each key area the State
will challenge.
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Another major challenge Nevada faces with regard to the new licensing phase of the
Y ucca Mountain program is gaining access to information. DOE anticipates that it will use some
6.8 million technical and scientific documents during licensing, withholding them until very late
in the process when the State will have very little time to review and analyze them and prepare
contentions. An example of this is DOE’s refusal to provide the State with the draft license
application it has already shared with NRC, the Nuclear Waste Technical Review Board, nuclear
industry representatives and others. DOE has denied repeated requests from Nevada for access to
this key document, and indication are DOE will continueto resist attempts to release any
information it (DOE) deems might be helpful to Nevada. Gaining and maintaining access to
such critical information in atimely manner stand to be an expensive proposition, involving
technical justification and significant legal interventions.

The Commission finds that technical challenges the State will bring in alicensing
proceeding are very compelling and that, in an objective licensing proceeding, Y ucca Mountain
cannot be licensed as a geologic repository. Continued work on technical/licensing issuesis
essential and must be done to assure the State is successful in challenging any future DOE
licensing application.

The Commission recognizes that the cost to effectively participate in the NRC licensing
proceeding will be substantial, but it is convinced that a well-funded, proactive participant like
the State of Nevada has an excellent chance of prevailing. In addition, just the knowledge that
Nevada is prepared to mount a serious, well-funded challenge to DOE’s licensing application is
having a major positive impact (from Nevada’s perspective) on the NRC licensing process.

2 The Nevada congressional delegation must continue to do all it can to hinder the
project and vigorously oppose any attempt to bail out DOE legidlatively

As the Commission has observed in prior reports, Nevada’s congressional delegation has
been extraordinarily effective in limiting funds for the Y ucca Mountain program and derailing
legidation that would fast-track or bail out the program. The Commission continues to consider
it critically important that the delegation continue to do everything it can to (a) see that Nevada’s
oversight and licensing efforts are adequately funded, (b) deny DOE the funds it needs to move
forward with the program, and (c) successfully oppose any future legislation that might seek to
legislate away fatal site deficiencies, exempt DOE from health, safety and environmental laws
and requirements, remove “obstacles” to moving ahead with the project, authorize interim
storage in Nevada, or otherwise facilitate DOE’s activities related to the site.

By the same token, Sen. Reid and the other members of the State’s congressional
delegation have been successful in fostering new directionsin Congressional thinking about
federal nuclear waste policy. Legidlative language offered by Senators Domenici and Reid to the
FY 2007 Energy and Water Development Appropriations Act would encourage the devel opment
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of alternatives such as state and regional interim storage and proliferation-resistant reprocessing
for managing and utilizing spent fuel and high-level waste. Such efforts should be encouraged.

The Commission also urges the congressional delegation to assure that languagein
annual appropriations measures clearly provides funding for State and local oversight programs,
including the ability to use federal nuclear waste funds for licensing and pre-licensing activities.
Such funding is essential to the State’s ability to adequately participate in the licensing process
and assure that Nevada’s interests are protected.

The delegation must aso be vigilant to assure that any attempts to allow above-ground
interim storage at Y ucca Mountain do not succeed. New legislation introduced in Congress late
in the 2006 session would have alowed DOE to begin shipping waste to the Y ucca Mountain site
at the sametimeit applies for alicense - without the need for prior NRC or congressional
approvals and in violation of the 1982 law prohibiting monitored retrievable storage in Nevada

It is also crucial that the State’s congressional delegation keeping a clear focus on the
Y ucca Mountain programs excessive costs and DOE major and pervasive management and
quality assurance deficiencies. At the same time, the Commission urges the delegation to do all
it can to hold NRC’s feet to the fire in conducting a truly objective and fair licensing review.

3 The Commission recommends that the Governor and Legislature continue to actively
oppose the Yucca Mountain project.

This recommendation is one that is reiterated from the Commission’s 2002 and 2004
reports. In those reports, we noted that, following Congress’ override of Governor Guinn’s veto
in 2002, the playing field shifted to the legal and technical arenas where, for the first time ever,
DOE would be forced to defend a program that isin clear violation of the Nuclear Waste Policy
Act, the National Environmental Policy Act, and the Department's own regulations governing
how the suitability of the Y ucca Mountain site should have been evaluated. Unlike the political
process, DOE will be forced to defend its conclusions and decisionsin the legal, technical, and
licensing arenas.

The Commission believes Nevadais well-positioned to successfully contest any
application DOE might make to the NRC for alicense to construct and operate arepository at
YuccaMountain. The State has assembled afirst rate team of licensing attorneys and technical
experts to represent Nevada in these proceedings and see to it that the real facts regarding Y ucca
Mountain's fitness (or lack thereof) as a geologic repository prevail.

The Commission concludes that, far from being inevitable, the State of Nevada appears to
be within striking distance of successfully halting the Y ucca Mountain project. Itiscrucial,
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therefore, that Nevada’s elected leaders continue to actively oppose DOE’s Yucca Mountain
program at every turn and to do so in a consistent and unified manner.
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ATTACHMENT I

YUCCA MOUNTAIN INTERNAL EMAIL CHRONOLOGY

(Available upon request)
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ATTACHMENT II

YUCCA MOUNTAIN LEGISLATION
PROPOSED OR INTRODUCED IN CONGRESS IN 2006

(Available upon request)
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S.2589
THE ADMINISTRATION BILL

(Available upon request)
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2007 ENERGY AND WATER DEVELOPMENT
APPROPRIATIONSACT LANGUAGE

(Available upon request)
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NUCLEAR ENERGY INSTITUTE PROPOSED BILL

(Available upon request)
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S.3962 - DOMENICI STAND-ALONE YUCCA MOUNTAIN BILL

(Available upon request)
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ATTACHMENT I11

VICTOR GILINSKY GNEP PRESENTATION

(Available upon request)
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