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UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 
 

ATOMIC SAFETY AND LICENSING BOARD 
 

Before Administrative Judges: 
 

Thomas S. Moore, Chairman 
Paul S. Ryerson 

Richard E. Wardwell 
 

In the Matter of 
 
U.S. DEPARTMENT OF ENERGY 
 
(High Level Waste Repository) 

 
 
 

Docket No. 63-001-HLW 
 
ASLBP No. 09-892-HLW-CAB04 
 
September 30, 2011 

 
MEMORANDUM AND ORDER 

(Suspending Adjudicatory Proceeding) 
 
 This adjudicatory proceeding concerns the application of the Department of Energy 

(DOE) for authorization to construct a national high-level nuclear waste repository at Yucca 

Mountain, Nevada.   

 On March 3, 2010, DOE moved to withdraw the application with prejudice.1  On June 29, 

2010, this Board denied the motion on the ground that the Nuclear Waste Policy Act of 1982, as 

amended, does not permit DOE to withdraw the application.2  On June 30, 2010, the Secretary 

of the Commission invited participants to submit briefs on an expedited schedule as to whether 

it should review, and reverse or uphold, the Board’s decision.3 

                                                 
1  U.S. Department of Energy’s Motion to Withdraw (Mar. 3, 2010). 
 
2  LBP-10-11, 71 NRC __, __ (slip op. at 20) (June 29, 2010). 
 
3  Secretary Order (June 30, 2010) at 1 (unpublished). 
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 On September 9, 2011, the Commission announced that it was evenly divided on 

whether to take the affirmative action of overturning or upholding the Board’s decision.4  The 

Board’s decision to deny DOE’s motion to withdraw, LBP-10-11, therefore stands.  

 The seven-year history of this adjudicatory proceeding has involved the work of six 

Licensing Boards in three phases:  (1) preliminary document discovery and case management 

matters before the Pre-License Application Presiding Officer Board and the Advisory Pre-

License Application Presiding Officer Board; (2) consideration of initial petitions and 

identification of participants and admitted contentions by three separate Construction 

Authorization Boards (i.e., CAB-01, CAB-02, CAB-03); and (3) consideration of additional 

proffered contentions, new petitions, and various case management matters by this Board (the 

fourth Construction Authorization Board — CAB-04 ).  The full history of the adjudicatory 

proceeding is contained in the principal substantive and procedural rulings of the six Licensing 

Boards and of the Commission, as well as in certain key pleadings of the parties, as set forth in 

the attached Appendix. 

 As of this date, fourteen parties have been permitted to intervene in the proceeding:  

(1) the State of Nevada; (2) the Nuclear Energy Institute; (3) Nye County, Nevada; (4) the four 

Nevada Counties of Churchill, Esmeralda, Lander, and Mineral (jointly); (5) the State of 

California; (6) Clark County, Nevada; (7) the County of Inyo, California; (8) White Pine County, 

Nevada; (9) the Joint Timbisha Shoshone Tribal Group; (9) the Native Community Action 

Council; (10) the State of Washington; (11) the State of South Carolina; (12) Aiken County, 

South Carolina; (13) the Prairie Island Indian Community; and (14) the National Association of 

Regulatory Utility Commissioners.  Two Nevada counties — Eureka County and Lincoln 

County — have been permitted to participate as interested governmental bodies pursuant to 10 

C.F.R. § 2.315(c), and the Florida Public Service Commission was permitted to participate as 

                                                 
 
4  CLI-11-07, 74 NRC __, __ (slip op. at 1) (Sept. 9, 2011). 
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amicus curiae.  Two hundred eighty-eight admitted contentions are pending.  They would be 

ripe for adjudication at evidentiary hearings after deposition discovery, issuance by the NRC 

Staff of applicable Safety Evaluation Reports and (in the case of contentions arising under the 

National Environmental Policy Act) any necessary supplementation by the NRC Staff of DOE’s 

Environmental Impact Statement.         

 Although we have been informed that the agency has current appropriated Fiscal Year 

2011 Nuclear Waste Funds (NWFs) that could be carried over into the next fiscal year, there are 

no Full-Time Equivalent (FTE) positions (i.e., federal employee positions) requested in the 

President’s Fiscal Year 2012 Budget for Yucca Mountain High-Level Waste activities.  

Therefore, because both future appropriated NWF dollars and FTEs for this proceeding are 

uncertain, and consistent with the Commission’s Memorandum and Order of September 9, 

2011, this proceeding is suspended. 

 It is so ORDERED. 

      THE ATOMIC SAFETY 
         AND LICENSING BOARD 

         

                         ___________                                                            
     Thomas S. Moore, Chairman 
     ADMINISTRATIVE JUDGE 
     
         
                  ___________                                                            
      Paul S. Ryerson 
     ADMINISTRATIVE JUDGE 
 
 
                  ___________                                                            
     Richard E. Wardwell 
     ADMINISTRATIVE JUDGE 
 

Rockville, Maryland 
September 30, 2011
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