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(Dismissing Timbisha Shoshone Tribal Council’s Motion) 
 
 Before us is the August 26, 2011 motion of the Timbisha Shoshone Tribal Council (Tribal 

Council) requesting that the Licensing Board recognize the Tribal Council as the duly authorized 

representative of the Timbisha Shoshone Tribe (Tribe) in this proceeding.1  The motion also 

requests that the Board cease recognition of the Joint Timbisha Shoshone Tribal Group (JTS)2 

and that the Board direct the Department of Energy (DOE) “to meet and confer with the [Tribal 

Council] with regard to the release of federally-appropriated funds dedicated to the Tribe as an 

AIT [Affected Indian Tribe] in connection with this licensing proceeding.”3 

 The NRC Staff does not object to the Board recognizing the Tribal Council as the 

representative of the Tribe.  The Staff asserts, however, that the Board lacks jurisdiction to 

direct DOE to meet and confer with the Tribal Council concerning federally-appropriated funds 

and that such request is also beyond the scope of this proceeding.4  For its part, DOE 

                                                 
1  Timbisha Shoshone Tribe’s Motion for Recognition of the Timbisha Shoshone Tribal Council 
as the Legitimate Representative of the Timbisha Shoshone Tribe (Aug. 26, 2011) [hereinafter 
Tribal Council Motion]. 
 
2  Id. at 1-2. 
 
3  Id. at 8. 
 
4  NRC Staff Response to the Timbisha Shoshone Tribe’s August 26, 2011 Motion (Sept. 6, 
2011) at 1-3. 
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expresses no view on the motion’s request for the Board to recognize the Tribal Council as the 

representative of the Tribe, but argues that the Board lacks jurisdiction to direct DOE to meet 

and confer with the Tribal Council concerning the release of funds to the Tribal Council.5  No 

other party filed an answer to the Tribal Council’s motion.  Of the other parties responding to the 

Tribal Council’s solicitation for its 10 C.F.R. § 2.323(b) statement for its motion, twelve parties 

took no position on the merits of the motion.  The other parties to the proceeding did not 

respond.6 

 The Tribal Council’s motion is dismissed.  Because the Tribal Council has never been 

admitted as a party to the proceeding, the Tribal Council has no standing to file the present 

motion.  The Timbisha Shoshone Tribal Council, as then constituted, joined with the Timbisha 

Shoshone Yucca Mountain Oversight Program Non-Profit Corporation (TSO) after both entities 

initially filed intervention petitions,7 seeking to participate in the proceeding as a single entity – 

the Joint Timbisha Shoshone Tribal Group (JTS).8  Thereafter, the three Construction 

Authorization Boards recognized JTS “as an entity requesting intervention in this proceeding” 

and deemed the contentions filed by both entities in their respective intervention petitions to 

                                                 
5  The Department of Energy’s Response to the Timbisha Shoshone Tribal Council’s Motion for 
Recognition as the Legitimate Representative of the Timbisha Shoshone Tribe (Sept. 6, 2011) 
at 1-3. 
   
6  Tribal Council Motion at 2-3. 
 
7  See Timbisha Shoshone Yucca Mountain Oversight Program Non-Profit Corporation’s 
Corrected Motion for Leave to File Its Amended Petition to Intervene as a Full Party (Mar. 5, 
2009); Amended Petition of the Timbisha Shoshone Yucca Mountain Oversight Program Non-
Profit Corporation to Intervene as a Full Party (Mar. 5, 2009); Timbisha Shoshone Tribe’s 
Petition for Leave to Intervene in the Hearing (Dec. 22, 2008); Timbisha Shoshone Yucca 
Mountain Oversight Program Non-Profit Corporation Petition to Intervene as a Full Party (Dec. 
22, 2008). 
 
8  Joint Statement of Timbisha Shoshone Yucca Mountain Oversight Program Non-Profit 
Corporation (“TOP”) and Timbisha Shoshone Tribe (“TIM”) Regarding Participation as a Single 
Entity (Apr. 20, 2009). 
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have been proffered by JTS.9  Subsequently, CAB-04 granted party status to JTS.10  Thus, 

although JTS has been granted party status, the movant, the Tribal Council, has never been 

admitted as a party to the proceeding and has no party status independent of JTS.  Accordingly, 

the Tribal Council has no right to file a motion in this proceeding, and any motion addressing the 

issues raised must be filed by JTS.11 

 In that regard, we note that the continuation of the proceeding after the current fiscal 

year is, at best, uncertain.  In the event the proceeding should continue at some time in the 

future and the Tribal Council pursues this matter, a motion by JTS to substitute the Tribal 

Council for JTS would be the appropriate manner in which to proceed.  The Board cautions TSO 

that, as one of the two entities comprising JTS, its cooperation and consent for such a motion 

can be withheld only for legitimate reasons.  Finally, the Board would be remiss in not stating 

that it has substantial reservations that is has jurisdiction under the Nuclear Waste Policy Act, 

the Atomic Energy Act, or the Commission’s regulations to grant the relief sought against DOE. 

 It is so ORDERED.   

      FOR THE ATOMIC SAFETY 
         AND LICENSING BOARD 

         

                         ___________                                                            
     Thomas S. Moore, Chairman 
     ADMINISTRATIVE JUDGE 

Rockville, Maryland 
September 28, 2011 

                                                 
9  CAB Order (Accepting Joint Representation of Timbisha Shoshone Tribe) (Apr. 22, 2009) at 1 
(unpublished). 
 
10  CAB Order (Granting Party Status to the Joint Timbisha Shoshone Tribal Group) (Aug. 27, 
2009) at 2 (unpublished); see LBP-09-06, 69 NRC 367, 455 (2009). 
 
11  We recognize that TSO did not file an answer to the Tribal Council’s motion and, according to 
the Tribal Council’s Section 2.323(b) statement, TSO does not oppose the motion.  Tribal 
Council Motion at 3.  Nonetheless, because of the nature of the dispute over Tribal leadership 
between the entities comprising JTS, see, e.g., LBP-09-06, 69 NRC at 427-429, the issue is not 
one where TSO’s failure to file an answer can be deemed by the Board to represent TSO 
affirmatively joining the Tribal Council’s motion.  In the circumstances presented, it is not a mere 
matter of form over substance to insist that a properly admitted party, here JTS, file a motion 
addressing the matters at hand. 

/RA/
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