UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Thomas S. Moore, Chairman

Paul S. Ryerson
Richard E. Wardwell

In the Matter of Docket No. 63-001-HLW
U.S. DEPARTMENT OF ENERGY ASLBP No. 09-892-HLW-CABO04
(High Level Waste Repository) June 9, 2011

ORDER

(Granting in Part and Denying in Part Reconsideration Motion)

The NRC Staff moves for (1) reconsideration of CAB-04’s April 11, 2011 order’
addressing, inter alia, the preservation of the parties’ Licensing Support Network (LSN)
document collections;? and (2) a stay of that order pending the Board’s resolution of its
reconsideration motion.> Under 10 C.F.R. § 2.323(e), reconsideration requires a showing of

“compelling circumstances, such as the existence of a clear and material error in a decision.”

' See CAB Order (Concerning LSNA Memorandum and Parties’ LSN Document Collections)
(Apr. 11, 2011) (unpublished) [hereinafter April 11 Order].

2 See NRC Staff Request for Leave to File Motion for Reconsideration and Motion for
Reconsideration of the Board’s April 11, 2011 Order, or Petition for Certification (Apr. 21, 2011)
[hereinafter Staff Reconsideration Motion]. As evident from its title and required by 10 C.F.R.

§ 2.323(e), the Staff's motion also seeks leave to file the reconsideration motion. The Staff
motion for leave to file, in contrast to the motion itself, is granted.

* NRC Staff Motion for Stay of April 11, 2011 Board Order (Apr. 21, 2011) [hereinafter Staff Stay
Motion].
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Only the State of Nevada filed an answer to the Staff's motions.* Nevada stated that it
did not object to the Board’s reconsideration or to a temporary stay, but took no position on
whether, upon reconsideration, the April 11 order should be modified.> According to the Staff's
Section 2.323(b) certification, the State of California, the State of South Carolina, the Nuclear
Energy Institute (NEI), Inyo County, California, Clark County, Nevada, Nye County, Nevada,
Eureka County, Nevada, Aiken County, South Carolina, the Prairie Island Indian Community,
the Native Community Action Council, the National Association of Regulatory Utility
Commissioners (NARUC), and the Florida Public Service Commission, an amicus curiae, took
no position on the Staff's motions, while the Department of Energy (DOE) did not object.®

The Board’s April 11 order was the most recent directive in a series of case
management conferences, party submissions and Board orders aimed at preserving the
electronic document discovery database residing on the LSN—a system mandated by 10 C.F.R.
Part 2, Subpart J, and over which CAB-04 was established to preside. The Board'’s efforts, as
catalogued in the April 11 order,” have been necessitated by the technological design of the
LSN, the uncertain fiscal environment surrounding this unique proceeding, and the importance
of preserving the decades of history and extensive research underlying DOE’s application for
authorization to construct the proposed Yucca Mountain geologic repository that resides on the

LSN.

* See Nevada Answers to (1) NRC Staff Request for Leave to File Motion for Reconsideration
and Motion for Reconsideration of the Board’s April 11, 2011 Order, or Petition for Certification,
and (2) NRC Staff Motion for Stay of April 11, 2011 Board Order (May 2, 2011).

°*Seeid. at 1-2.

® Staff Reconsideration Motion at 1-2 n.1; Staff Stay Motion at 8.

" See April 11 Order at 2 n.4.



-3-

Specifically, our April 11 order was triggered by a memorandum from the LSN
Administrator (LSNA) addressing the likely end of funding for the LSN.® The LSNA’s
memorandum noted that the Administration’s proposed fiscal year 2012 budget had not
allocated to the NRC any Nuclear Waste Fund resources—either dollars or staffing—for the
Yucca Mountain licensing proceeding.’ Therefore, the LSNA concluded, should Congress
acquiesce in the Administration’s budget proposal, he must complete the shutdown (and
disposition) of the LSN by September 30, 2011, regardless of the status of the ongoing
adjudicatory proceeding or the provisions of 10 C.F.R. Part 2, Subpart J, mandating operation of
the LSN." As the LSNA’s memorandum pointed out, the Board’s earlier efforts to preserve the
LSN document collections of the parties presumed that the LSN website would be in operation
and that there would be an LSNA to accept custody of the parties’ LSN documentary
materials."’

Because these underlying assumptions were no longer valid, the Board’s April 11 order
directed each party to submit its LSN document collection, along with the associated
bibliographic files, in portable document format (PDF), to the NRC Office of the Secretary on
approved optical storage media by August 31, 2011."> The Board’s order also instructed the

Secretary to install the submitted document collections into a separate LSN docket library of

® Memorandum from Daniel J. Graser, Licensing Support Network Administrator, to
Administrative Judges, Construction Authorization Board 4 (Feb. 18, 2011) [hereinafter LSNA
Memorandum].

°Id. at 1.

" 1d.

"1d. at 2.

"2 April 11 Order at 3-4.
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ADAMS for public access via the agency’s public website.” The order did not specify a
deadline for the Secretary’s actions.

The Board’s April 11 order imposed no significant new burden on most of the parties.
Previously, all parties and interested governmental participants, except NARUC, ' the Staff, and
DOE, committed to provide the LSNA a copy of their LSN document collections in a data format
and via a transfer medium as mutually agreed upon by the party and the LSNA."™ For its part,
the Staff had represented to the Board that its LSN document collection, in PDF, already resides
on ADAMS so the Board did not seek the same commitment from the Staff as it had from the
other parties.'® DOE, which has the largest LSN document collection, variously represented to
the Board, inter alia, that portions of its LSN document collection were already in PDF, that it

was investigating whether to convert the remainder of its collection into PDF, and that ultimately

" Id.

“NARUC did not participate in the last, June 4, 2010, case management conference and, as a
new petitioner, the Board thereafter failed to follow up with questions to NARUC as to whether it
would make the same commitment as the other parties regarding its LSN document collection
should it be admitted as a party to the proceeding. NARUC's intervention petition was granted
by the Board in LBP-10-11, 71 NRC __, _ (slip op. at 47) (June 29, 2010), and NARUC has not
filed any objection to the Board’s April 11, 2011 order.

'> See White Pine County, Nevada, Tr. at 357 (Jan. 27, 2010); Inyo County, California, Tr. at
358 (Jan. 27, 2010); Churchill, Esmeralda, Lander, and Mineral Counties, Nevada, Tr. at 359-60
(Jan. 27, 2010); Eureka County, Nevada, Tr. at 360 (Jan. 27, 2010); Nye County, Nevada, Tr. at
361 (Jan. 27, 2010); Clark County, Nevada, Tr. at 361-62 (Jan. 27, 2010); Joint Timbisha
Shoshone Tribal Group, Tr. at 362 (Jan. 27, 2010); Native Community Action Council, Tr. at 363
(Jan. 27, 2010); NEI, Tr. at 363-64 (Jan. 27, 2010); State of Nevada, Tr. at 364-65 (Jan. 27,
2010); State of California, Tr. at 394 (Jan. 27, 2010); State of South Carolina, Tr. at 325 (June 4,
2010); Aiken County, South Carolina, Tr. at 326 (June 4, 2010); State of Washington, Tr. at 326-
27 (June 4, 2010); Prairie Island Indian Community, Tr. at 327 (June 4, 2010); Lincoln County,
Nevada’s Response to ASLB’s April 21, 2010, Order (May 14, 2010) at 1-2.

'® See NRC Staff Comments Concerning LSNA Memorandum (Jan. 21, 2010) at 1-2; Tr. at 354-
55 (Jan. 27, 2010); NRC Staff Answers to Board’s Questions Regarding the Staff's LSN
Collection (May 24, 2010) at 3-4.
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its collection would be rendered into PDF image files." After the Board’s April 11 order, DOE
filed a motion for clarification of that order,'® which the Board granted.' In its motion, DOE
noted that it had conferred and reached agreement with the LSNA and the Secretary’s technical
staff on various technical requirements, that DOE believed it would be able to complete the
conversion of all its LSN document collection to PDF/A format (an agency-accepted form of
PDF) by August 31, 2011, and that it sought permission to submit its LSN document collection
to the Secretary on high capacity external hard drives.?

The Staff seeks reconsideration of our April 11 order, however, on the ground that the
order imposes fiscal burdens on the NRC without addressing budgetary and administrative
issues, funding limitations, Commission policy and principles of appropriations law.?'
Accompanying the Staff's Reconsideration Motion is the affidavit of the Director of the NRC
Office of Information Services (0IS).?? That affidavit sets out the steps purportedly needed to
be taken and estimated costs the Director believes the NRC would incur in complying with the
Board’s order.?

The Board’s April 11 order directed “each party’—a term that necessarily included the

Staff—to submit its LSN document collection to the NRC Office of the Secretary on optical

" See Tr. at 372-74 (Jan. 27, 2010); The Department of Energy’s Answers to the Board’s
Questions at the January 27, 2010 Case Management Conference (Feb. 4, 2010) at 4-5,
Attachment A; U.S. Department of Energy Answers to ASLB Questions from Order (Questions
for Several Parties and LSNA) dated April 21, 2010 (May 24, 2010) at 31, 33-34.

'® See U.S. Department of Energy’s Motion for Clarification and Status Report Regarding the
Board’s Order dated April 11, 2011 (Apr. 21, 2011) [hereinafter DOE Clarification Motion].

' See CAB Order (Granting DOE’s Motion for Clarification) (May 13, 2011) (unpublished).
% See DOE Clarification Motion at 2-4.
! See Staff Reconsideration Motion at 6-9.

2 See id., Affidavit of Thomas M. Boyce Regarding the April 21, [sic] 2011 Board Order (Apr. 20,
2011) [hereinafter Boyce Affidavit].

* See Boyce Affidavit at 2-3.
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storage media as specified in Guidance for Electronic Submissions to the Commission.?* The
Board failed to take into account, however, the fact that the Staff LSN document collection
already resides on ADAMS.? It would be unnecessary and repetitious to require the Staff to
provide its LSN document collection to the Secretary on optical storage media. Thus, the
Board’s April 11 order is amended to exclude the Staff from that requirement, and the Staff need
not submit its LSN document collection to the Secretary on optical storage media by August 31,
2011.%° To that extent, the Staff’'s motion for reconsideration is granted. In all other respects,
the Staff's reconsideration motion is denied.

The remainder of the Staff's arguments for reconsideration seemingly emanates from a
misapprehension of the Board’s order. The April 11 order did not specify a deadline for the
Secretary to initiate or complete any actions. The order requires each party (now with the
exception of the Staff) to submit its LSN document collection to the Secretary by August 31,
2011, and then to notify “all other parties when the submission has been completed.”?” The
parties’ August 31 deadline does not apply to the Secretary. Once each party’s LSN document
collection on optical storage media (or in the case of DOE on external hard drives) is received
by the Secretary, initially those physical objects need only be placed by the Secretary in the
docket for this proceeding just as physical objects are placed in the docket for any other
proceeding in the ordinary course of business.

The Board’s April 11 order further instructed the Secretary to install the documents in a

separate LSN library docket of ADAMS for public access via the agency’s website. The Board

2 April 11 Order at 3. To ensure there is no misunderstanding, in using the term “party,” the
Board intended that term to include Eureka County, Nevada and Lincoln County, Nevada that
are participating as interested governmental bodies pursuant to 10 C.F.R. § 2.315(c). See LBP-
09-6, 69 NRC 367, 484 (2009).

> See supra text accompanying note 14.
% The NRC Staff shall not, however, remove its LSN document collection from ADAMS.

2" April 11 Order at 3.
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set no deadline. In so doing, the Board fully recognized that the Secretary can comply with the
Board’s instructions only by starting, in good faith, the administrative, budgetary, and financial
processes and procedures necessary to accomplish that end.?® As we would have thought was
obvious, the Board cannot order the impossible any more than the Secretary can perform the
impossible. The Secretary need only comply with that portion of the April 11 order creating a
separate LSN docket library on ADAMS to the extent it is successful in completing the
necessary procedures and to the extent funding is available.

Read in this light, the Staff’'s motion for reconsideration of the Board’s April 11 order
clearly fails to satisfy the standard for granting such a motion under 10 C.F.R. § 2.323(e). As
the Commission stated in the 2004 Statement of Considerations, this standard “is a higher
standard than the existing case law, [and] is intended to permit reconsideration only where
manifest injustice would occur in the absence of reconsideration.”® No injustice of any kind will
result from our April 11 order, which was designed to preserve the LSN electronic discovery
database representing decades of research and history. The April 11 order imposes no
deadline on the Secretary and requires no actions for which funding is not available.
Accordingly, the Staff's motion for reconsideration of that portion of the order concerning

ADAMS is denied.*

%8 In the April 11 order, the Board suggested that the Secretary consult with the LSNA regarding
surplus computer equipment suitable for this purpose that may be available to assist the
Secretary. See April 11 Order at 3 n.9. The Board again urges the Secretary’s technical staff
and OIS to consult with the LSNA regarding computer equipment (i.e., new servers), which
would help offset a tiny portion of the enormous waste from the dismantlement of the LSN due
to fiscal constraints forced upon the Atomic Safety and Licensing Board Panel and beyond the
Panel’s control.

* Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. 2182, 2207 (Jan. 14, 2004).

* |n its Reconsideration Motion, the Staff also requests that, in the event its motion is denied,
the Board certify its April 11 order to the Commission. See Staff Reconsideration Motion at 9-
10. Under the Commission’s Rules of Practice, 10 C.F.R. § 2.323(f)(1), the Staff should have
requested the alternative relief of referral of the April 11 order because rulings are referred to
the Commission and issues are certified to the Commission. See 10 C.F.R. § 2.323(f)(2).
Nonetheless, the Staff’s request for alternative relief is denied, and we decline to refer our April
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The Staff’'s motion for a stay of our April 11 order pending the Board’s reconsideration is

denied as moot.*'

It is so ORDERED.

THE ATOMIC SAFETY
AND LICENSING BOARD

/RA/

Thomas S. Moore, Chairman
ADMINISTRATIVE JUDGE

/RA/

Paul S. Ryerson
ADMINISTRATIVE JUDGE

/RA/

Richard E. Wardwell
ADMINISTRATIVE JUDGE

Rockville, Maryland
June 9, 2011

11 order to the Commission. Suffice it to note that the Commission has before it, as the Staff
should be well aware, a number of long pending motions and rulings in this proceeding. In the
current circumstances, the Board sees no utility in lengthening that list as the Staff requests.

3 Moreover, even if the motion were not moot, the stay must be denied for failing to meet the
well-known standards for granting a stay. See 10 C.F.R. § 2.342(e). For example, as the
Commission stated in Entergy Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power
Station), CLI-06-8, 63 NRC 235, 237 (2006) (internal citations omitted), “[ijrreparable harm is the
most important of the four standards—the sine qua non of obtaining a stay. A party seeking a
stay must show it faces imminent, irreparable harm that is both ‘certain and great.”” The Board’s
April 11 order, as amended, causes no harm, much less irreparable harm, to the Staff because
it does not require the Staff to take any action regarding its LSN collection. With respect to the
Secretary, the Board’s order initially only instructs the Secretary to receive the parties’ LSN
collections on storage media and treat those physical objects in the same manner it handles
physical objects in any other proceedings. With respect to ADAMS, the Board’s order, without
any deadline, only directs the Secretary to begin the administrative, budgetary and financial
procedures for placing the parties’ LSN collections on ADAMS, as funding allows. Thus, any
conjectured harm is not irreparable and cannot possibly be imminent.
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