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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Inre: AIKEN COUNTY,

Petitioner,

ROBERT L. FERGUSON, et al.,
Petitioners,
V.

U.S. DEPARTMENT OF ENERGY, et al.,

Respondents,
Case Nos. 10-1050
10-1052
STATE OF SOUTH CAROLINA, 10-1069
Petitioner,
V.

U.S. DEPARTMENT OF ENERGY, et al.,

Respondents,

STATE OF NEVADA,

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

Intervenor.

RESPONSE OF INTERVENOR STATE OF NEVADA TO
PETITIONERS' SUPPLEMENTAL FILING REGARDING
MOTION TO LIFT STAY AND SET EXPEDITED BRIEFING SCHEDULE
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The State of Nevada (Nevada) provides the following Response to
Petitioners Supplemental Filing Regarding Motion to Lift Stay and Set Expedited
Briefing Schedule, and would show as follows:

A.  The Supplemental Filing is Unauthorized

Nevada files this Response, even though no such Response (or schedule for
filing it) is addressed in the Federal Rules of Appellate Procedure (FRAP).
Nevada does so in an abundance of caution, even though the Supplemental Filing
to which it is addressed is likewise not contemplated by the FRAP, because it
makes assertions Nevada believes should not be delivered uncorrected, to the
Court.!

B.  The Supplemental Filing is Misdirected

In addition to Petitioners' Supplemental Filing being procedurally
unauthorized, it is also both misdirected and misleading to the Court. Itis
misdirected due to its irrelevant focus on its assertion (stated more than a half
dozen times by Petitioners in their Supplemental Filing) that the Nuclear
Regulatory Commission (NRC) is terminating NRC Staff's technical review of
DOE's License Application. The issue of whether NRC Staff has been told to

terminate that technical review (i.e., its Safety Evaluation Report (SER) review) is

! Under the guise of a purported status report filed on October 27, 2010, Petitioners inappropriately again reiterate
the relief sought in their Motion to Lift Stay and Supplemental Filing. They also make the statement that they were
"advised by Court staff" that their September 27 Motion to Lift Stay "automatically lifted the abeyance order."
Nevada does not believe the Court would so act without advising the parties; that any member of Court staff would
make such a statement; or that Petitioners believe their own words, since they allege this occurred last week, and yet
Petitioners have made two filings this week inconsistent with a lift of the stay.
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immaterial to the Court's existing abeyance order and constitutes no reason for the
Court to reconsider that Order. The Court's abeyance was granted so that the Court
could await the NRC's decision regarding DOE's right to withdraw its pending
Yucca Mountain License Application. DOE's Motion to Withdraw was denied by
the NRC's Construction Authorization Board (CAB) on June 29, 2010. That Board
decision is before the full Commission, which is still considering whether to
review it and, if so, whether to uphold or reverse it. Even Petitioners concede that
it is that Commission review of that (June 29) CAB decision which is the "basis
for the current stay of this action" (referring to this Court's abeyance Order)
(Supplemental Filing at 2).

Nowhere do Petitioners even suggest that the Commission has terminated its
consideration of the June 29 CAB decision. (As will be shown, infra, quite the
opposite is true.) It is that decision which is the reason for this Court's abeyance
Order — in order to provide the Court with the agency views, in the form of a final
agency action interpreting NRC regulations and applicable statute law in the
context of a motion by DOE to withdraw its License Application. The alleged
stoppage of NRC Staff's SER work — which is on a separate track, unrelated to the
licensing proceeding — is irrelevant to the abeyance and provides no reason to

reconsider it.
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C.  The Supplemental Filing is Misleading

Petitioners make the blatantly untrue statement in their Supplemental Filing
(at 6) that "there is no evidence that the NRC intends to render any further decision
regarding the ASLB [CAB] Order." This is not a matter of innocent conjecture by
Petitioners. The evidence they say does not exist is contained in the transcript of
the NRC All Hands Meeting of October 18, 2010 — the very document which
Petitioners attach as Exhibit A to their Supplemental Filing. While quoting from
the transcript no less than seven times (addressing the irrelevant matter of NRC
Staff's technical review work), Petitioners omit the single statement of decisive
interest to this Court. Thus, at 35-36 of that transcript, in response to a question
about the pending CAB decision and the Commission's pending review of it, NRC
Chairman Gregory Jaczko stated that was "an adjudicatory issue before the
Commission," that "it’s a very important issue,” and finally, that "the Commission
is working very hard on it."

For Petitioners not to quote Chairman Jaczko's statements and to assert there
Is no evidence of the Commission's intent to decide this issue, is knowingly
misleading.

D.  Conclusion

For the foregoing reasons, Nevada respectfully requests that the Court deny

Petitioners Motion to Lift Stay and Set Expedited Briefing Schedule (as improperly
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supported by their unauthorized, misdirected, and misleading Supplemental
Filing).
Respectfully submitted,

signed electronically

John W. Lawrence*

Charles J. Fitzpatrick*

Martin G. Malsch*

Egan, Fitzpatrick, Malsch & Lawrence, PLLC
12500 San Pedro Avenue, Suite 555

San Antonio, TX 78216

Tel: 210.496.5001

* Special Deputy Attorneys General

Attorneys for the State of Nevada

Dated: October 28, 2010
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CERTIFICATE OF SERVICE

| certify that on October 28, 2010, the Response of Intervenor State of
Nevada to Petitioners' Supplemental Filing Regarding Motion to Lift Stay and Set
Expedited Briefing Schedule was served on all parties or their counsel of record
through the CM/ECF system if they are registered users or, if they are not, by
serving a true and correct copy at the addresses listed below:

Thomas Rush Gottshall (tgottshall@hsblawfirm.com)
Alexander G. Shissias, DSC (ashissias@hsblawfirm.com)
Samuel Ross Shealy (rshealy@hsblawfirm.com)

Haynsworth Sinkler Boyd, PA

P.O. Box 11889

Columbia, SC 29211-1889

For Petitioner Aiken County, South Carolina:

Barry M. Hartman (barry.hartman@klgates.com)
Christopher R. Nestor (christopher.nestor@klgates.com)
K&L Gates, LLP

1601 K Street, NW

Washington, DC 20006-1600

For Petitioners Robert L. Ferguson, William Lampson and Gary Petersen

William Henry Davidson, Il (wdavidson@dml-law.com)

Kenneth Paul Woodington (kwoodington@dml-law.com)
Davidson Morrison & Lindemann, PA

1611 Devonshire Drive

P. O. Box 8568

Columbia, SC 29202-8568

For Petitioner State of South Carolina, ex rel. Henry Dargan McMaster, Attorney
General

Andrew A. Fitz (andyf@atg.wa.gov)
Todd R. Bowers (toddb@atg.wa.gov)
Office of the Attorney General

State of Washington

P. O. Box 40117

Olympia, WA 98504-0117

For Petitioner State of Washington
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Ellen J. Durkee (ellen.durkee@usdoj.gov)
Aaron Peter Avila (aaron.avila@usdoj.gov)
Allen Michael Brabender (allen.brabender@usdoj.qov)
Lisa Elizabeth Jones (lisa.jones@usdoj.gov)

James Conwell Kilbourne

U.S. Department of Justice

Environment & Natural Resources Div.

P. O. Box 23795, L'Enfant Plaza Station

Washington, DC 20026-3795

For Respondents Department of Energy, President Barack Obama
and Stephen Chu

John F. Cordes, Jr., Solicitor (Jjohn.cordes@nrc.gov)

Jeremy M. Suttenberg (Jeremy.Suttenberg@NRC.gov)
U.S. Nuclear Regulatory Commission

11555 Rockville Pike

Rockville, Maryland 20852-2738

For Respondents U.S. Nuclear Regulatory Commission, NRC Atomic Safety and
Licensing Board, Gregory B. Jaczko, Thomas Moore, Paul Ryerson and Richard
Wardwell

James Bradford Ramsay (jJramsay@naruc.org)
Robin J. Lunt (rlunt@naruc.org)
National Association of Regulatory
Utility Commissioners
1101 Vermont Avenue, Suite 200
Washington, DC 20005
For Intervenor National Association of Regulatory Utility Commissioners

Ellen C. Ginsberg (ecg@nei.org)
Michael A. Bauser (mab@nei.org)
Anne Williams Cottingham

Nuclear Energy Institute

1776 | Street, NW, Suite 400

Washington, DC 20006-3708

For Intervenor Nuclear Energy Institute

/s/
John W. Lawrence
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