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April 23, 2010   

Mr. Mark J. Langer 
Clerk of Court 
United States Court of Appeals for the District of 

Columbia Circuit 
333 Constitution Ave., N.W. 
Washington, D.C. 20001 

Re: In re Aiken County, Ferguson v. Obama, South Carolina v. Department of Energy,  
Consolidated Case Nos. 10-1050, 10-1052, 10-1082 

Dear Mr. Langer:  

Petitioners Robert Ferguson, Gary Petersen, and William Lampson ( Ferguson 
Petitioners ) respond to Respondents April 21, 2010 Rule 28(j) letter.  

Respondents submission should be disregarded.   Rule 28(j) is a mechanism for 
bringing pertinent and significant authorities to the Court s attention.  The NRC staff 
opinion appended to Respondents Rule 28(j) submission is not pertinent authorit[y] , but 
instead constitutes purported evidence in support of Respondents position that there is no 
final action that this Court may review.  Submission of such evidence is a misuse of Rule 
28(j).  See Utah v. Department of Interior, et al., 535 F.3d 1184, 1195 n. 7 (10th Cir. 2008), 
citing Trans-Sterling, Inc. v. Bible, 804 F.2d 525, 528 (9th Cir. 1986) ; DiBella v. Hopkins, 
403 F.3d 102, 118 (2d Cir. 2005). The same is true with any subsequent filing relating to the 
NRC proceeding. .     

Even if this were a proper Rule 28(j) submission, it should be disregarded in No. 10-
1052.  The Ferguson Petitioners neither named the NRC in their petition nor directly 
challenged the DOE s decision to seek withdrawal of its license application from the NRC.  
More importantly, it is clear that Respondents decision to shut down the Yucca Mountain 
project has been implemented by numerous actions independent of, and prior to, the filing of 
the motion to withdraw the application.  See, e.g,  Petition for Review Exhibit A at 24 
(February 8, 2010 letter from DOE to Nevada Department of Conservation and Natural 
Resources withdrawing water applications).   
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Respectfully submitted,  

 

Barry M. Hartman 

Counsel for the Ferguson Petitioners 
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CERTIFICATE OF SERVICE

   
I hereby certify that on the 23th day of April, 2010, a copy of the foregoing 

was served by use of the Court s Electronic Filing System, upon the following 

persons:    

Ms. Ellen J. Durkee  
Mr. Aaron Peter Avila  
Lisa Elizabeth Jones  
United States Department of Justice  
950 Pennsylvania Ave. N.W.   
Washington, D.C. 20530  
aaron.avila@usdoj.gov, ellen.durkee@usdoj.gov,   
lisa.jones@usdoj.gov, efile_app.enrd@usdoj.gov  
Attorneys for Respondents President Barack Obama,  
Department of Energy, Secretary Steven Chu   

John W. Lawrence  
Charles J. Fitzpatrick  
Martin G. Malsch  
Egan, Fitzpatrick, Malsch & Lawrence PLLC  
12500 San Pedro Ave., Suite 555  
San Antonio TX 78216  
Attorneys for Intervenor State of Nevada   

Thomas R. Gottshall  
Alexander Shissias  
Haynsworth Sinkler Boyd, P.A.  
P.O. Box 11889  
Columbia, SC 29211-1889  
tgottshall@hsblawfirm.com, ashissias@hsblawfirm.com  
Attorneys for Petitioner Aiken County      
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William Henry Davidson II  
Kenneth Paul Woodington  
Davidson, Morrison & Lindemann  
1611 Devonshire Dr., 2nd Floor  
P.O. Box 8568  
Columbia, SC 29202-8568  
wdavidson@dml-law.com, kwoodington@dml-law.com  
Attorneys for Petitioner State of South Carolina   

Todd R. Bowers  
Andrew A. Fitz  
State of Washington, Office of the Attorney General  
P.O. Box 40117  
Olympia, WA 98504-0117  
AndyF@ATG.WA.GOV, ToddB@ATG.WA.GOV  
Attorneys for Petitioner State of Washington   

John F. Cordes, Jr.  
Office of the General Counsel  
Nuclear Regulatory Commission  
Washington, DC 20555  
John.cordes@NRC.gov  
Attorney for NRC Respondents    

James Bradford Ramsay  
Robin J. Lunt  
National Assoc. of Regulatory Utility Commissioners  
1101 Vermont Ave., N.W., Suite 200  
Washington, DC 20005  
jramsay@naruc.org, rlunt@naruc.org  
Attorneys for Intervenor NARUC      

     

______________________________     
Barry M. Hartman  
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