
  
THE UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT    

  
ROBERT L. FERGUSON, et al. )   

)  
Petitioners,  )   

)   
) Case No. 10-1052  

v.  )   
)   
) 

BARACK OBAMA, et al.  )   
)  

Respondents. )   
)  

PETITIONERS (OPPOSED) MOTION FOR 

 

EXPEDITED BRIEFING AND CONSIDERATION

   

Having the capacity to outlast human civilization as we know it and 
the potential to devastate public health and the environment, nuclear 
waste has vexed scientists, Congress, and regulatory agencies for the 
last half-century.  After rejecting disposal options ranging from 
burying nuclear waste in polar ice caps to rocketing it to the sun, the 
scientific consensus has settled on deep geologic burial as the safest 
way to isolate this toxic material in perpetuity.  Following years of 
legislative wrangling and agency deliberation, the political consensus 
has now selected Yucca Mountain, Nevada as the nation s nuclear 
waste disposal site.  

Nuclear Energy Inst., Inc. v. EPA, 373 F.3d 1251, 1257 (D.C. Cir. 2004).  On 

January 29, 2010, the President and Secretary of Energy violated the law that 

embodies this political consensus by taking Yucca Mountain off the table as a 

repository for high level radioactive waste.  
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Petitioners Robert L. Ferguson, Gary Petersen, and William Lampson, 

respectfully move this Court for expedited briefing and consideration of their 

petition to review the final determination of the President and Secretary of Energy 

to take Yucca Mountain off the table.  That final decision was made contrary to 

the clear Congressional command in the Nuclear Waste Policy Act that the 

Secretary expeditiously proceed with actions needed to license, construct, and 

operate a repository at Yucca Mountain.  

Since their decision to permanently abandon proceeding with the Yucca 

Mountain project, Respondents have taken numerous known, and probably many 

other unknown, actions to implement that decision and destroy this project.  

Respondents have withdrawn over 100 water permit applications needed for the 

site.  They have filed a motion to withdraw their NRC license application with 

prejudice.  They have begun the process of terminating the main contracts (with 

formal termination expected on or about April 16, 2010) that provide the technical 

expertise and support needed to proceed with the project.  Respondents are not 

simply turning off the lights; they are tearing down the building, burning all the 

books, and dispersing a unique team of thousands of persons that will not be easily 

or quickly replicated, if it can be replicated at all.  They plan on having this 

dismantling of the Yucca Mountain project completed by August of 2010, if not 

before.  If a routine briefing schedule is followed, by the time this Court rules that 
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Respondents have violated the Nuclear Waste Policy Act, it will take years to get 

the project back on track.  The dangerous radioactive waste temporarily stored at 

the Hanford Site and at other sites around the United States will continue to sit, and 

Petitioners and others will continue to be exposed to its dangers.    

This is matter of significant public interest and concern.  In addition to 

impacting hundreds of communities around the nation, at least two states and one 

county have raised issues about the actions being taken.1  Utilities have paid 

billions of dollars into a fund for waste disposal and they will continue to pay 

about $750 million each year.  The decision of Respondents is subject to 

substantial challenge because it is contrary to the plain language and clearly 

expressed Congressional intent of the Nuclear Waste Policy Act.  An expedited 

briefing schedule and decision will avoid these serious ramifications.  No parties 

would be prejudiced by an expedited schedule. 

I. BACKGROUND  

This appeal arises from legal obligations imposed on Respondents by the 

Nuclear Waste Policy Act ( NWPA ), 42 U.S.C. §§ 10101-10270, an Act with 

which this Court is intimately familiar.  See, e.g., Nevada v. NRC, 199 Fed. Appx. 

1 (D.C. Cir. 2006); Nevada v. United States, 457 F.3d 78 (D.C. Cir. 2006); Nuclear 
                                          

 

1 See Aiken County v. Chu et al., No. 10-1050 (D.C. Cir.); South Carolina ex rel. 
McMaster v. Dep t of Energy, No. 10-1069 (D.C. Cir.).  The State of Washington 
has moved to intervene in the NRC license application proceeding.  In re United 
States Dep t of Energy, No. 63-001-HLW (March 3, 2010). 
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Energy Institute, Inc. v. Environmental Protection Agency, 373 F.3d 1251 (D.C. 

Cir. 2004); Northern States Power v. U.S. Dep t Of Energy, 128 F.3d 754 (D.C. 

Cir. 1997). 

A. Identity Of Petitioners.  

Petitioners are individuals who live and work near the Hanford Site in 

southeastern Washington, and who are presently, and will continue to be, harmed 

by the temporary storage of high level radioactive waste at the Hanford Site.  See 

Declarations of William Lampson and Gary Petersen, attached hereto as 

Exhibit M.2    

The Hanford Site in Washington is one of the largest sites in the country for 

the treatment and storage of radioactive and non-radioactive hazardous waste, 

currently storing over 53 million gallons of mixed radioactive and nonradioactive 

hazardous waste.  See United States v. Manning, 527 F.3d 828, 830-31 (9th Cir. 

2008).  Over the decades, the DOE has disposed of approximately 450 billion 

gallons of contaminated water and liquid mixed waste on the site.  Id.  At least one 

million gallons of high-level mixed radioactive and non-radioactive hazardous 

waste have leaked into the environment and approximately 170 miles of 

groundwater beneath Hanford are contaminated.  Id.  In addition, tens of millions 

of gallons of waste are stored at Hanford in tanks that were constructed in the 
                                          

 

2 Petitioner Ferguson has also lived and worked near Hanford, but for logistical 
reasons was unable to provide a declaration in time to submit with this filing. 
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1940s and meant to last only twenty years.  Id.  As of 2004, there was a backlog of 

over 22,000 cubic meters of low-level mixed waste and transuranic mixed waste 

awaiting treatment and disposal.  Id.  

B. The Decision To Take Yucca Mountain Off The Table.

  

For more than a half century after the opening of the first commercial 

reactor, there is still no permanent disposal site anywhere in the United States for 

highly radioactive waste.  The disposal of such wastes at sites like Hanford has 

become a political football, driven by the environmental and safety concerns of 

communities around the country where the waste is temporarily stored, and those 

who say not in my back yard.  Although the NWPA was enacted in 1982 to 

address these issues, the delay in resolving them became interminable.  See, e.g., 

H.R. Rep. 97-491 (I) at 27 (December 2, 1982) (noting that, due to developments 

in the nuclear industry and the nation s energy needs, nuclear waste management 

was urgent and a top federal energy priority ).  

In 1987, because the process had become both costly and time-consuming, 

Congress departed from the NWPA s original site-selection scheme and directed, 

through the Nuclear Waste Policy Amendments Act ( NWPAA ), that the nation s 

nuclear waste program focus exclusively on Yucca Mountain, Nevada.  See 

Nuclear Energy Institute, Inc., 373 F.3d at 1260, citing Pub. L. No. 100-203, 
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§§ 5001-5065, 101 Stat. 1330, 1330-227 to 1330-255 (1987), (codified in scattered 

sections of 42 U.S.C.).  

Pursuant to the NWPAA, Congress, in 2002 and upon the recommendations 

of the President and Secretary of Energy, passed a joint resolution approving the 

site at Yucca Mountain, Nevada, for a repository for storing high level radioactive 

waste ( HLW ).  The Joint Resolution was signed into law by the President on 

July 23, 2002.  Pub. L. 102-200, 116 Stat. 735 (2002) (codified at 42 U.S.C. 

§ 10135 note (2006)); Nuclear Energy Inst., 373 F.3d at 1301. [T]he Resolution s 

meaning is clear on its face: it overrides Nevada s notice of disapproval and 

affirmatively approves the Yucca site for the development of a repository.  The 

practical effect of the legislation is to conclude the site-selection process and to 

permit DOE to seek authorization from NRC to construct and operate a repository 

at this site .  [T]he effect of the Resolution s enactment will be to allow DOE to 

go forward with its application for authorization from NRC to build and operate 

the repository.  Nuclear Energy Inst., Inc., 373 F.3d at 1310-11 (emphasis in 

original).    

This legislation triggered the Secretary of Energy s obligation to proceed 

with actions needed to move forward with Yucca Mountain, to submit an 

application for a construction authorization to the NRC, and to follow a schedule 

that would attain the operation of the repository in the optimum way.  See 42 
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U.S.C. §§ 10134(b), (c) & (e) (emphasis added).  The NRC, in turn, became 

obligated to consider the application and issue a final decision approving or 

disapproving the issuance of a construction authorization not later than the 

expiration of 3 years after the date of the submission of such application.  Id. at 

§ 10134(d).  

Despite the clear Congressional command to the Secretary to proceed, on 

January 29, 2010, the Secretary announced publicly that the President had 

determined, and had directed him, not proceed with the Yucca Mountain nuclear 

waste repository  See Exhibit A.  The Secretary has acquiesced in, and 

implemented, the President s determination and directives. Id. This announcement 

confirmed the Secretary s own announcement, just a few days earlier, that Yucca 

Mountain was off the table.  Id.  

In response to the final decision to take Yucca Mountain off the table as a 

repository site,3 Petitioners filed their petition for review in this Court on 

February 25, 2010.  At the time their petition was filed, Petitioners had learned that 

the Secretary had taken several actions to begin shutting down the Yucca Mountain 

project.  Those actions included: (1) the announcement that his NRC application 

for Yucca Mountain would be withdrawn with prejudice

 

(Exhibit A); (2) a letter to 

the State of Nevada to withdraw over 100 water permit applications necessary for 

                                          

 

3 See Exhibit A.   
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the project (Exhibit A); (3) repeated statements by DOE in support of its request 

that Congress cut funding for the project in FY 2011, as it had been abandoned 

(Exhibit A); and (4) various actions by the DOE to shut down operations 

(Exhibits B-G).  

Since the filing of this petition, Petitioners have learned of additional 

significant and tangible actions that are accelerating the shut down process, and 

that will undermine the Secretary s statutory obligation to proceed with actions 

needed, on an optimum schedule, to license, build and operate the Yucca Mountain 

repository even if this Court rules that he must go forward.  On February 17, 2010, 

DOE sent letters to members of Congress notifying them that it plans on using its 

reprogramming authority to dedicate the remaining funds available in FY 2010 to 

bring the Yucca Mountain Project to an orderly close.  See Exhibit B.    

On March 10, 2010, DOE distributed a Notice of Expected Separation to all 

employees of the Office of Civilian Radioactive Waste Management ( OCRWM ).  

See Exhibit C.  Many of these employees are the same personnel that were 

supporting DOE s efforts to obtain a license from the NRC.  Id.  OCRWM, in turn, 

issued an Activity Screening on March 17, 2010, that noted, Yucca is no longer 

an option no program activities from this date forward can now possibly have 

any impact on [a] [NRC License Application] that will no longer be updated and is 
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being withdrawn (from consideration by the regulator) by a Program that is being 

terminated.  See Exhibit D.    

On or about March 18, 2010, DOE and its contractors drafted plans for 

contract termination at Yucca.  See Exhibit E.  Those plans require the contractor 

to stop work on April 16, 2010.  Contract closeout operations are anticipated to be 

completed on or around July 31, 2010.  Id.  On March 19, 2010, at least one 

contractor distributed instructions to site occupants to begin cleaning up their 

work areas and eliminating/reducing any excess office supplies, materials, and 

personal items within their control.  See Exhibit F.  

Finally, on March 26, 2010, Secretary Chu wrote a letter explaining that all 

of the actions above were taken because the Secretary do[es] not believe that we 

should spend money on a licensing process that has been suspended, .  [W]e need 

to begin actions now to ensure that the shutdown occurs in an orderly fashion .  

See Exhibit G.    

According to the former Deputy Director of OCRWM, there is little doubt 

that DOE is in the process of completely disassembling the Yucca Mountain 

project.  See Exhibit I.  It appears that those efforts are intended to be completed 

within the next couple of months.  If the disassembly is completed, and this Court 

later rules that doing so was improper, it will take years to put the team and project 

back together, if it can be done at all.   
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II. ARGUMENT  

Where a party has moved to expedite briefing and consideration of an 

appeal, that party must demonstrate either that irreparable injury will result from a 

delay and that the decision under review is subject to substantial challenge, or that 

there is a public interest in prompt disposition.  See Handbook of Practice and 

Internal Operating Procedures of the United States Court of Appeals for the 

District of Columbia Circuit, Part VIII.B, at 33-34 (December 1, 2009).  In this 

case, either test is met. 

A. Delay Will Cause Irreparable Injury To Petitioners By Delaying 
For Years The Time When They Will Cease Being Exposed To 
The Risks Of The Hanford Site That The NWPA Was Intended 
To Eliminate.  

The President, Secretary and DOE have made it abundantly clear that they 

will not proceed with Yucca Mountain.  Exhibit A at 2.  They have taken a number 

of tangible steps to stop work at Yucca Mountain.  This work, by the Secretary s 

own admission, is expensive and time-consuming.  Exhibit G.  This termination 

process will take just a few months at most.  See Weekly Communication from 

Senior Manager of Lead Lab, March 8, 2010, attached hereto as Exhibit H.    

The plan to shut down the project is not simply a matter of turning off the 

lights, according to Lake Barrett, the former Deputy Director and Acting Director 

of the Office Civilian Radioactive Waste Management, which oversees the Yucca 

Mountain project.  Exhibit I (Declaration of Lake Barrett).  The development of the 
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team that is now being disassembled was a long and arduous process.  Id. at ¶ 2.  It 

took years to find the right persons qualified for the team, and given the nature of 

this project, which is unique, there are not that many persons available or qualified.  

Id. at ¶ 4.  The Yucca Mountain project involved integration of a variety of 

disciplines, including nuclear engineering, geosciences, and mining expertise, to 

name a few, who were going to work on a unique, one-of-a-kind project.  Id.  The 

team comprised over 2000 people by 2003.  Id.  By that time, this unique collective 

of individuals had worked together for many years, forming a team whose whole 

far exceeded the sum of its parts.  Id.   

According to former Acting Director Barrett, DOE is in the process of 

completely disassembling the Yucca Mountain team and it appears the effort is 

intended to be completed within the next couple of months. Id. ¶ 6.  If it is 

completed, and this Court later rules that doing so is improper, it will take at least 

two years to try and put the team back together, and even then it may not be 

successful.  Id.  Acting Director Barrett stated: 

[T]he action being undertaken by DOE is not just turning out the 
lights on the project; it is tearing down the building and burning all 
the books as well.  The human capital alone that will be lost is almost 
impossible to replace.  

Id.    

At a minimum, each and every intervening day from January 29, 2010 

onward causes a substantial delay in the opening of any permanent repository for 
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HLW, and consequently causes petitioners to suffer continued and extended 

exposure to the dangers of HLW stored temporarily at the Hanford Site.    

But as noted above, given how the President and Secretary are proceeding, 

this extended exposure is not just a day-for-day calculation.  If Respondents are 

successful in dismantling the Yucca Mountain project by their August 2010 target 

date, it will take years to get the project back on track should the Court rule in 

favor of the Petitioners on the merits.  Petitioners, therefore, have a compelling 

interest in expedited consideration of their claims that Respondents should not be 

permitted to ignore their clear legal duties under the NWPA.  Petitioners injuries 

are actual, concrete injuries that are caused by Respondents violation of 

mandatory duties under the NWPA and are redressible by the relief sought.    

B. Respondents Decision To Terminate The Yucca Mountain 
Project Is Subject To Substantial Challenge Because It Is 
Contrary To Law And Arbitrary And Capricious.  

Without offering a full briefing on the merits, Petitioners challenge to 

Respondents decision is highly likely to succeed on the merits.  Respondents 

decision is inconsistent with the plain language and intent of the NWPA, and is 

arbitrary and capricious, thus violating the NWPA and APA.    

First, Respondents have taken steps to end all efforts to seek permission to 

construct a repository for HLW at Yucca Mountain.  As noted above, the clear 

purpose of the NWPA and Congress 2002 authorizing resolution is to 
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affirmatively approve[] the Yucca site for the development of a repository.  

Nuclear Energy Inst., 373 F.3d at 1310.    

To achieve this development, the NWPA mandates certain, specific duties of 

the Secretary and DOE.  The NWPA requires that the Secretary of Energy shall 

submit to the NRC an application for a construction authorization for a repository 

at Yucca Mountain.  42 U.S.C. § 10134(b).  The NWPA also requires the Secretary 

to annually update Congress as to the status of such application, 42 U.S.C. 

§ 10134(c), and to prepare and update a project decision schedule that portrays 

the optimum way to attain the operation of the repository.  42 U.S.C. 

§ 10134(e)(1) (emphasis added).  The NWPA also requires the NRC to issue a 

final decision approving or disapproving the issuance of a construction 

authorization within a very specific time period.  42 U.S.C. § 10134(d).  Further, 

it permits the Secretary to begin planning activities for a second repository only 

after submitting a report to Congress on the need for such a facility, and receiving 

Congressional authorization and funding.  42 U.S.C. § 10172a.    

Each and every one of the foregoing legislative mandates reflect Congress 

decision to proceed at Yucca Mountain, and only

 

at Yucca Mountain, and 

circumscribes the authority of the Secretary to proceed otherwise.  The NWPA 

requires the Secretary to prepare and update a project decision schedule that 

portrays the optimum way to attain the operation of the repository, within the time 
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periods specified in this part.  42 U.S.C. § 10134(e)(1) (emphasis added).  This 

statutory direction to the Secretary should be construed in accordance with its plain 

meaning.  See F.T.C. v. Tarriff, 584 F.3d 1088, 1090 (D.C. Cir. 2009) (citing 

Williams v. Taylor, 529 U.S. 420 (2000)).  Optimum means the amount or 

degree of something that is most favorable to some end.  See 

http://www.merriam-webster.com (emphasis added).  Taking the Yucca Mountain 

project off the table is the antithesis of the optimum way to attain the operation 

of the repository, especially when that means canceling all contracts, removing all 

funding, and proceeding to completely shut down the project by September 2010.  

Respondents decision to terminate the Yucca Mountain project also encroaches on 

the province of the NRC, from whom the NWPA demands a decision on the merits

 

as to the license application filed by DOE.  See 42 U.S.C. § 10134(d).4  

Second, despite numerous opportunities on the record to announce and 

clarify their decision, Respondents have never once provided any basis or reasoned 

analysis for taking Yucca Mountain off the table.  Indeed, members of Congress, 

                                          

 

4 The DOE has taken the position in other filings in this Court that the only action 
required of it by the NWPA is the filing of the application with the NRC, after 
which it may be withdrawn pursuant to any method that comports with NRC law 
and regulation.  See Aiken County v. Chu, No. 10-1050, Document 1236616 at 35-
37 (as numbered by ECF).  This interpretation of the NWPA is strained to 
absurdity.  While Congress clearly did contemplate the possibility that the NRC 
would deny the license, it did not expect DOE to file the application but not 
prosecute the NRC proceedings in good faith.   
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in a letter to the Secretary, questioned whether the decision was the Secretary s 

personal opinion or a scientific judgment.  See Letter from Hon. John Spratt, et 

al., United States Congress, to Hon. Steven Chu, Secretary of Energy, March 18, 

2010, attached hereto as Exhibit J.    

An agency changing its course must supply a reasoned analysis.  See 

Nuclear Energy Institute, 373 F.3d at 1296.  Where, moreover, an agency cites no 

information to support its own conclusions, such conclusions are arbitrary and 

capricious.  In NRDC v. EPA, 966 F.2d 1292, 1305-06 (9th Cir. 1992), EPA had 

exempted construction sites of less than five acres from the stormwater discharge 

permit for rule for construction sites, based upon its unsupported conclusion that 

larger sites would involve heavier equipment for removing vegetation and 

bedrock than smaller sites.  Id. at 1305.  The court held that the agency had cited 

no particular information to support its conclusion, and therefore EPA s rationale 

was inadequate.  Id. at 1306.  The court ruled that the exemption was arbitrary 

and capricious.  Id.; see also American Trucking Associations v. EPA, 175 F.3d 

1027, 1054-55 (D.C. Cir. 1999), reh g granted in part and denied in part, 195 F.3d 

4 (D.C. Cir. 1999), aff d in part and rev d in part on other grounds, Whitman v. 

Am. Trucking Assn s, 531 U.S. 457 (2001) (EPA s decision to regulate coarse 

particulate matter (PM) indirectly, using indicator of PM10, was arbitrary and 

capricious; administrative convenience of using PM10 cannot justify using an 
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indicator poorly matched to the relevant pollution agent); Tex Tin Corp. v. EPA, 

992 F.2d 353, 354-55 (D.C. Cir. 1993) (EPA s reliance upon generic studies in 

face of conflicting detailed and specific scientific evidence held arbitrary and 

capricious).  

Here, the President and Secretary have failed to supply any reasoned 

analysis for changing their course with respect to Yucca Mountain, the repository 

site that was recommended

 

to Congress by their respective predecessors.  See 

Nuclear Energy Institute, 373 F.3d at 1260-61.  Indeed, there is no record at all for 

this Court to consider in evaluating Respondents decision.  They, moreover, have 

failed to articulate any basis for dismissing (contrary to law and the separation of 

powers mandated by the U.S. Constitution) the well-reasoned and specific 

directives of Congress to move forward at Yucca Mountain.  The lack of any 

substantive, reasoned basis is apparent from the response by the President s 

representative to the question as to why Yucca Mountain is not an option:   

We work for the president, we take our direction from the president, 
the president has been clear that Yucca Mountain is not an option.    

See Exhibit A, p. 7.  Congress mandate to proceed with licensing of a repository at 

Yucca Mountain, originally announced in 1987 and reaffirmed as recently as 2002, 

reflects decades of developing science.  Even if Respondents could ignore 

Congress mandate, which they cannot, their disregard of that mandate without 
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providing even a single, substantive reason that would argue against proceeding at 

Yucca Mountain is arbitrary and capricious by its very nature.  

Based on the foregoing, Petitioners have substantial and colorable claims for 

relief.  

C. There Is An Unusual Public Interest In Prompt Disposition Of 
This Suit.  

As noted above, the issue of how to manage and dispose of HLW has been 

one that has gripped hundreds of communities around the United States.  The issue 

has garnered substantial media attention since the Respondents announced their 

decision.  See Exhibit K (collecting various press articles).  Petitioners are not, as 

noted above, the only parties seeking this Court s review of Respondents actions 

with respect to Yucca Mountain.5  Public officials on the state and federal level 

have substantial stakes in the outcome of this litigation.  Moreover, the 

approximately $115 million of federal funding subject to reprogramming as a 

result of the Secretary s decision is money originally intended to pay thousands of 

federal contractor employees, many of whom are potentially out of work as a result 

of the Secretary s decision.  The financial impact of the decision does not end with 

the contractors; as a function of the NWPA, nuclear utilities have paid into a fund 
                                          

 

5 See n.1, supra.  Even the government, in its Motion to Transfer the South 
Carolina matter to this Court, acknowledged that the Yucca Mountain Project is 
controversial and has spawned considerable litigation.  See South Carolina ex rel. 
McMaster v. Dep t of Energy, No. 10-1229 (4th Cir. March 4, 2010) Docket # 13 
(Motion to Transfer) at 13. 
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for waste disposal for 25 years.  The ratepayers contribution to this fund now 

exceeds $16 billion from its inception, and they continue to pay about $750 million 

each year.  See Exhibit J.  The most prudent solution, therefore, is for this Court to 

determine the legality of Respondents actions as expeditiously as possible.   

III. STATEMENT REGARDING PROPOSED EXPEDITED SCHEDULE  

Petitioners have requested Respondents consent to expedited briefing and 

consideration of this matter.  Respondents counsel advised that they would not 

consent to such a schedule, in part because Respondents indicated that they would 

likely be filing dispositive motions in this matter by April 19, 2010, in accordance 

with this Court s order of March 3, 2010.6  Petitioners asked Respondents if they 

would agree to an expedited briefing schedule on all issues, including dispositive 

jurisdictional issues, but Respondents declined.    

Petitioners respectfully submit that an expedited briefing schedule on all 

issues, including jurisdictional ones, would be appropriate. See, e.g., Chamber of 

Commerce v. SEC, No. 04-1300, 2004 U.S. App. LEXIS 21685 (D.C. Cir. 2004) 

attached hereto as Exhibit L) ( FURTHER ORDERED, on the court's own motion, 

that the parties address in their briefs the jurisdictional issue discussed in the 
                                          

 

6 If Respondents filings in the South Carolina case are any indication, those 
motions will include jurisdictional issues.  See, e.g., Respondents Response In 
Opposition to Petition, in South Carolina v. Chu, No. 10-1050, filed March 24, 
2010.  However the jurisdictional issues raised in those cases largely focus on 
matters unique to the existing NRC proceeding, none of which are at issue in this 
case.  
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motions papers. ).  In this case, there is no record upon which the President or 

Secretary s final decision was made.  It is purely a question of law.  As a result, 

briefing on the merits can proceed immediately.  

Accordingly, Petitioners counsel respectfully submits expedited briefing 

schedule could proceed as follows: 

April 30:   Respondents Dispositive Motions;    
Petitioners Brief on the Merits  

May 17: Petitioners Opposition to Respondents Dispositive Motions;    
Respondents Brief on the Merits   

June 1: Petitioners Reply Brief on the Merits;    
Respondents Reply to Petitioners Opposition to     
Respondents Dispositive Motions  

IV. CONCLUSION  

The government is clearly following a course to deconstruct the long, 

detailed and carefully created structure that is necessary to proceed with the 

licensing of the permanent repository at Yucca Mountain.  They plan to have this 

project completely terminated by September 2010, if not before.  The long and 

arduous effort to build it cannot be put back to together quickly, if at all.  Because 

of the harm facing Petitioners that will result from any delay in this case, the valid  
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and well-supported nature of Petitioners claims, and the unusual national public 

interest, this Court should grant expedited briefing and consideration of this matter.   

Respectfully submitted,   

April 2, 2010 /s/ Barry M Hartman 

 

Barry M. Hartman 
Bar No. 291617 
barry.hartman@klgates.com 
K&L GATES LLP 
1601 K Street, N.W.  
Washington, DC  20005-1600 
(202) 778-9338  

Christopher R. Nestor 
christopher.nestor@klgates.com 
K&L GATES LLP 
17 North Second Street, 18th Floor 
Harrisburg, PA 17101 
(717) 231-4500  

OF COUNSEL:  

John Englert 
K&L GATES LLP 
210 Sixth Avenue 
Pittsburgh, PA  15222-2613  

Christopher R. Tate 
K&L GATES LLP 
1601 K Street, N.W. 
Washington, DC  20006-1600  
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CERTIFICATE OF SERVICE

   
I hereby certify that on the 2d day of April, 2010, a copy of the foregoing 

was served by use of the Court s Electronic Filing System, upon the following 

persons:   

Ms. Ellen J. Durkee  
United States Department of Justice  
950 Pennsylvania Ave. N.W.   
Washington, D.C. 20530  
ellen.durkee@usdoj.gov  
Attorney for Respondents   

Mr. Aaron Peter Avila  
United States Department of Justice  
950 Pennsylvania Ave. N.W.   
Washington, D.C. 20530  
aaron.avila@usdoj.gov, efile_app.enrd@usdoj.gov  
Attorney for Respondents   

Lisa Elizabeth Jones  
United States Department of Justice  
950 Pennsylvania Ave. N.W.   
Washington, D.C. 20530  
lisa.jones@usdoj.gov  
Attorney for Respondents   

John W. Lawrence  
Charles J. Fitzpatrick  
Martin G. Malsch  
Egan, Fitzpatrick, Malsch & Lawrence PLLC  
12500 San Pedro Ave., Suite 555  
San Antonio TX 78216  
Attorneys for Intervenor State of Nevada    

/s/ Barry M Hartman 

  

Barry M. Hartman 
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News Media Contacts) :

	

For Immediate Release
(202) 586-4940

	

January 29, 201 0

Secretary Chu Announces Blue Ribbon Commission on
America's Nuclear Future
The Commission, led by tee Hamilton and Brent ScowcroR, will provide recommendations on
managing used fuel and nuclear waste

Washington, D .C. - As part of the Obama Administration's commitment to restarting America's nuclear
industry, U .S. Secretary of Energy Steven Chu today announced the formation of a Blue Ribbon
Commission on America's Nuclear Future to provide recommendations for developing a safe, long-term
solution to managing the Nation's used nuclear fuel and nuclear waste . The Commission is being co-
chaired by former Congressman Lee Hamilton and former National Security Advisor Brent Scowcroft .

In light of the Administration's decision not to proceed with the Yucca Mountain nuclear waste
repository, President Obama has directed Secretary Chu to establish the Commission to conduct a
comprehensive review of policies for managing the back end of the nuclear fuel cycle. The Commission
will provide advice and make recommendations on issues including alternatives for the storage,
processing, and disposal of civilian and defense spent nuclear fuel and nuclear waste .

"Nuclear energy provides clean, safe, reliable power and has an important role to play as we build a low-
carbon future . The Administration is committed to promoting nuclear power in the United States and
developing a safe, long-term solution for the management of used nuclear fuel and nuclear waste . The
work of the Blue Ribbon Commission will be invaluable to this process . I want to thank Congressman
Hamilton and General Scowcroft for leading the Commission and I look forward to receiving their
recommendations," said Secretary Chu.

"As the world moves to tackle climate change and diversify our national energy portfolio, nuclear
energy will play a vital role," said Carol Browner, Assistant to the President for Energy and Climate
Change . "Today, the Obama Administration has taken an important step . With the creation of the Blue
Ribbon Commission, we are bringing together leading experts from around the country to ensure a safe
and sustainable nuclear energy future ."

"Finding an acceptable long-term solution to our used nuclear fuel and nuclear waste storage needs is
vital to the economic, environmental and security interests of the United States," said Congressman
Hamilton. "This will be a thorough, comprehensive review based on the best available science . I'm
looking forward to working with the many distinguished experts on this panel to achieve a consensus on
the best path forward. "

"As the United States responds to climate change and moves forward with a long overdue expansion of
nuclear energy, we also need to work together to find a responsible, long-term strategy to deal with the
leftover fuel and nuclear waste," said General Scowcroft. "I'm pleased to be part of that effort along with
Congressman Hamilton and such an impressive group of scientific and industry experts ."
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The Commission is made up of 15 members who have a range of expertise and experience in nuclear
issues, including scientists, industry representatives, and respected former elected officials . The
Commission's co-chairs have a record of tackling tough challenges in a thoughtful, comprehensive
manner and building consensus among an array of interests .

The Commission will produce an interim report within 18 months and a final report within 24 months .

The members of the Blue Ribbon Commission are :

• Lee Hamilton, Co-Chair
Lee Hamilton represented Indiana`s 9th congressional district from January 1965-January 1999 .
During his time in Congress, Hamilton served as the ranking member of the House Committee on
Foreign Affairs, and chaired the Permanent Select Committee on Intelligence. He is currently
president and director of the Woodrow Wilson International Center for Scholars, and director of
The Center on Congress at Indiana University .

He is a member of the President ' s Intelligence Advisory Board and the President's Homeland
Security Advisory Council . Previously, Hamilton served as Vice Chairman of the National
Commission on Terrorist Attacks Upon the United States (the 9/11 Commission) .

• Brent Scowcroft, Co-Chair
Brent Scowcroft is President of The Scowcroft Group, an international business advisory firm. He
has served as the National Security Advisor to both Presidents Gerald Ford and George H .W .
Bush. From 1982 to 1989, he was Vice Chairman of Kissinger Associates, Inc., an international
consulting firm.

Scowcroft served in the military for 29 years ; and concluded at the rank of Lieutenant General
following service as the Deputy National Security Advisor . Out of uniform, he continued in a
public policy capacity by serving on the President's Advisory Committee on Arms Control, the
Commission on Strategic Forces, and the President's Special Review Board, also known as the
Tower Commission.

• Mark Ayers, President, Building and Construction Trades Department, AFL-CIO
• Vicky Bailey, Former Commissioner, Federal Energy Regulatory Commission ; Former IN

PUC Commissioner ; Former Department of Energy Assistant Secretary for Policy and
International Affairs

• Albert Carnesale, Chancellor Emeritus and Professor, UCL A
• Pete V. Domenici, Senior Fellow, Bipartisan Policy Center ; former U.S. Senator (R-NM)
• Susan Eisenhower, President, Eisenhower Group, Inc.
• Chuck Hagel, Former U.S. Senator (R-NE)
• Jonathan Lash, President, World Resources Institute
• Allison Macfarlane, Associate Professor of Environmental Science and Policy, George

Mason University
• Richard A. Meserve, President, Carnegie Institution for Science, and former Chairman,

U.S. Nuclear Regulatory Commission
• E rnie Moniz, Professor of Physics and Cecil & Ida Green Distinguished Professor,

Massachusetts Institute of Technology
• Per Peterson, Professor and Chair, Department of Nuclear Engineering, University of

California - Berkeley
• John Rowe, Chairman and Chief Executive Officer, Exelon Corporation
• Phil Sharp, President, Resources for the Future

Presidential Memorvtdumon the B lue Ribbon Commission (pdf - lOk)
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U.S. Department of Energy, Office of Public Affairs, Washington, D.C .
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Press Conference on Blue Ribbon Commission, January 29, 2010

"I think we have a great team in place, to fully examine this difficult
multifaceted issue, and to put together a plan based on today's science and
technology.

3 :27 Questioner "Hello, this is for Secretary Chu . Is this panel going to look at all at how thi s
new generation of nuclear plants will be financed?"

3:43- Sec'y Chu "Uh, no. This panel is [unintelligible] to look at what will happen in terms o f
4:14 the science and technology going forward . And to give it, to anticipat e

what's going to be happening, and to give us a plan going forward, as w e
said, on ultimately, figuring out how to deal with the used fuel and ,
eventually the nuclear waste ."

6 :10 Questioner "Thank you very much for holding this, ah, call . The previous administratio n
had a science-based, engineering-based approach that involved various
kinds of recycling that didn't seem to go very far. Could you say wher e
perhaps they might have gone wrong or what's different in your approach? "

6:30- Sec'y Chu " . ..As we said, we're asking this commission to step back and take a very
7 :17 broad view of what we know today and what we expect to be learning i n

the coming decades, and rather than, uh, comment on anything else o r
criticize anything else, we're not here to do that. We're actually here t o
say, based on what we know today and based on what we anticipate
knowing, we're gonna plot the best plan forward . "

8:04 Questioner "I just was wondering to what extent will the site at Yucca Mountain still b e
considered as part of the mix, as 1 remember when the legislation wa s
established setting up the commission, there was some interest in includin g
Yucca Mountain as part of the mix of alternatives that the commissio n
would be looking at . Thank you ."

8:33 Congressman "I think Secreta ry Chu has made it quite clear that the nuclear waste
Hamilton storage at Yucca Mountain is not an option, and that the Blue Ribbo n

Commission will be looking at better alternatives for the back end of th e
fuel cycle . "

8:49 Carol Browner "As the president has said many times, we're done with Yucca, we need to
be about looking at alternatives ."

Congressman
Hamilton

2:00-
2:14
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9:07 Questioner "I was just wondering, I know this question has been asked a number of
times but I'll try it again . What's the reason that yucca Mountain is not a n
option for this administration, and what scientific reviews were done by th e
Administration to reach that judgment ?

9 :23 Carol Browner "We work for the president, we take our directions from the president,
the president has been clear that Yucca Mountain was not an option an d
now we're going to go out and figure out what the options are goin g
forward ."

9 :35 Cong . "I think it's been made clear to me that the science has advance d
Hamilton dramatically since Yucca site was chosen, and my recollection is that sit e

was chosen 20 years ago or so . And we're gonna try to pull together th e
current information and research to develop a plan for the back end of th e
fuel cycle.

10:11 Gen . "We're trying to look forward now, not looking back, and we have n o
Scowcroft preconceived notions and we'll look at all science has to offer us to dea l

with this issue."

10:30 Questioner "I'm just curious exactly how the commission will be set up . Will it report
directly to the executive branch or to Congress?"

10:40 Sec'y Chu "This is a FACA commission on a presidential order directed to me, th e
Secretary of Energy to form this commission . This commission will make
recommendations to me which I will take both to the President and to
Congress."

1
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THE BUDGET DOCUMENT S

Budget of the United States Government, Fiscal
Year 2011 contains the Budget Message of the President,
information on the President's priorities, budget over-
views organized by agency, and summary tables .

Analytical Perspectives, Budget of the United
States Government, Fiscal Year 2011 contains analy-
ses that are designed to highlight specified subject ar-
eas or provide other significant presentations of budget
data that place the budget in perspective . This volume
includes economic and accounting analyses ; information

	

on Federal receipts and collections ; analyses of Federal
spending; information on Federal borrowing and debt;
baseline or current services estimates ; and other techni-
cal presentations .

The Analytical Perspectiues volume also contains sup-
plemental material with several detailed tables, including
tables showing the budget by agency and account and by
function ; subfunction, and program, that is available on
the Internet and as a CD-ROM in the printed document.

llistorical Tables, Budget of the United States
Government, Fiscal Year 2011 provides data on budget
receipts, outlays, surpluses or deficits, Federal debt, and
Federal employment over an extended time period, gener-
ally from 1940 or earlier to 2011 or 2015 .

To the extent feasible, the data have been adjusted to
provide consistency with the 2011 Budget and to provide
comparability over time.

Appendix; Budget of the United States
Government, Fiscal Year 2011 contains detailed in-
formation on the various appropriations and funds that
constitute the budget and is designed primarily for the
use of the Appropriations Committees . The Appendix con -
tains more detailed financial information on individual

programs and appropriation accounts than any of the
other budget documents. It includes for each agency: the
proposed text of appropriations language; budget sched-

	

ules for each account; legislative proposals; explanations
of the work to be performed and the funds needed ; and
proposed general provisions applicable to the appropria-
tions of entire agencies or group ofagencies . Information
is also provided on certain activities whose transactions
are not part of the budget totals.

AUTOMATED SOURCES OF
BUDGET INFORMATION

The information contained in these documents is avail-
able in electronic format from the following sources :

Internet. All budget documents, including documents
that are released at a future date, spreadsheets of many
of the budget tables, and a public use budget database
are available for downloading in several formats from the
Internet at www.budget.gou/budget. Links to documents
and materials from budgets ofprior years are also provided .

Budget CD-ROM. The CD-ROM contains all of the
budget documents in fully indexed PDF format along with
the software required for viewing the documents . The
CD-ROM has many of the budget tables in spreadsheet
format and also contains the materials that are included
on the separate Analytical Perspectives CD-ROM .

For more information on access to electronic versions
of the budget documents (except CD-ROMs), call (202)
512-1530 in the D .C . area or toll-free (888) 293-6498 . To

	

purchase the budget CD-ROM or printed documents call
(202) 512-1800 .

GENERAL NOTES

1. All years referenced to are fiscal years, unless otherwise noted .

2. Detail in this document may not add to the totals due to rounding.

U .S. GOVERNMENT PRINTING OFFICE
WASHINGTON 201 0

	

ror cute uy the Superintendent j lkx,w entx t : .3. Govemm nt Printing Of fi ce
tnterne ; hiwkstore .gpo.gov 1'Ftbtte; :u:{Cnx tRd6)SI_>-IRt)IY. DC :uea (?D2Y 512-IR(ri

Fax: 1202) 312-21tt4 Mal: SwV IDCC . Wachwgton, DC 2(wr-IIII) i

ISBN 976.0.16-094796-7

Case: 10-1052      Document: 1238016      Filed: 04/02/2010      Page: 12



436

	

;I re"I mM- r 1r,

	

'THE BUDGET FOR FISCAL YEAR 204 1
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The States are paid 37 .5 percent of the receipts from licenses
for occupancy and use of national forests and public lands within
their boundari es issued by the Federal Energy Regulatory Com-
mission (16 U.S .C . 810).

NotrrmcAsT Hoam HEATING OIL REsERvE

For necessary expenses for Northeast Home Heating Oil Reserve stor-
age, operation, and management activities pursuant to the Energy Policy
and Conservation Act, $11,300,000, to remain available until expended .

	

(Energy and Water Development and Related Agencies App ropriations
Act, 26m)
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The Northeast Home Heating Oil Reserve provides an emer-
gency supply ot'home heating oil supply for the Northeast States
during times of inventory shortages and signific ant threats to

Gulf Coast to New York Harbor.
Four-year contracts for the storage, operation and maintenance

of the reserve were awarded in August 2007 to Hess Corp (for
1,000,000 barrels in New York harbor) to Morgan Stanley (for
750,000 barrels in New Haven, CT), and to Hess Corp (for 250,000
barrels in Groton, CT). A sale of 35,000 barrels was conducted
at the time to offset storage costs. The Department repurchased
19,253 barrels of the oil in 2008 . Purchase of the remainder,

	

15,427 barrels ofoil, is scheduled for 2010. New storage contracts
are planned for award in late 2011 .

[NUCLEAR WAs-m DrsposAL I
[For nuclear waste disposal activities to carry out the purposes of the

Nuclear Waste Policy Act of 1982, Public Law 97-425, as amended (the
"NWPA"), $98,400,000, to remain available until expended, and to be
d erived from the Nuclear Waste Fund : Provided, That of the funds made
available in this Act for nuclear waste disposal and defense nuclear waste
disposal activities, 2 .54 percent shall be provided to the Office of the At-
torney General of the State of Nevada solely for expenditures, other than
salaries and expenses of State employees, to conduct scientific oversight
responsibilities and participate in licensing activities pursuant to the
NWPA: Provided further, That notwithstanding the lack of a written
agreement with the State of Nevada under section 117(c) of the NWPA,
0.51 percent shall be provided to Nye County, Nevada, for on-site over-
night activities under section 117(d) of the NWPA: Provided further, That
of the funds made available in this Act for nuclear waste disposal and
defense nuclear waste disposal activities, 4.57 percent shall be provided
to a ffected units of local government, as defined in the NWPA, to conduct

	

approp riate activities and participate in licensing activities under Section
116(c) of the NWPA: Provided further, That of the amounts provided to
affectec units of local government, 7 .5 percent of the funds provided for
the affected units of local government shall be made available to affected
units of local govern ment in California with the balance made available
to affected units oflocal government in Nevada for dis tribution as determ-
ined by the Nevada affected units of local government : Provided further,
That of the funds made available in this Act for nuclear waste disposal
and defense nuclear waste disposal activities, 0 .25 percent shall be

	

provided to the affected federally -reco gnized Indian tri bes, as defined in
the NWPA, solely for expenditures, other than salaries and expenses of
tribal employees, to cond uct appropriate activities sad participate in li-
censing activities under section I18(b) of the NWPA : Provided further,
That notwithstanding the provisions of chapters 65 and 75 of title 31,
United States Code, the Depa rtment shall have no monitoring, auditing
or other oversight ri ghts or responsi bil ities over amounts provided to af-
fected units of local gov ernment: Provided further,'rhat the funds for the
State of Nevada shall be made available solely to the Office of the Attorney
General by direct payment and to units of local government by direct

	

payment Provided further,'rhat 4 .57 percent of the funds made available

	

in this Act for nuclear waste disposal and defense nuclear waste disposal
activities shall be provided to Nye County, Nevada, as payment equal to
taxes under section 11 6 ( cK3 )ofthe NWPA: Provided further, That within
90 days of the completion of each Federal fiscal year, the Office of the
Attorney General of the State of Nevada, each affected federally-recog-
nized Indian tribe, and each of the affected units of local government
shall provide certi fication to the Depa rtment of Energy that all funds
expended fro m such payments have been expended for activities author-
ized by the NWPA and this Act: Provided further, 'chat failure to provide
such certification shall cause such entity to be prohibited from any further

	

funding provided for similar activities: Provided further, That none of
the funds herein appropriated may be : i I I used directly or indirectly to
influence legislative action, except for normal and recognized executive-
legislative communications, on any matter pending before Congress or
a State legislature or for lobbying activity,ni provided in Is (J S .C- 1913 ;
(2) used for litigation expenses: or (3) used to support multi-State efforts
or other coalition building activities inconsistent with the restrictions
contained in this Act: Provided/urther .'rhat all proceeds and recoveries
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immediate further supply . Two million barrels of heating oil will
provide supplemental emergency supply over a 10-day deliver y
period, the time required for ships to carry heating oil from the
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realized by the Secretary in carrying out activities authorized by the
NWPA, including but not limited to, any proceeds from the sale of assets,
shall be available without further appropriation and shall remain avail -

	

able until expended : Provided further, That of the funds made available
in this Act for Nuclear Waste Disposal, $5,000,000 shall be provided to
create a Blue Ribbon Commission to consider all alternatives for nuclear
waste disposal : Provided further, That no funds provided in this Act or

	

any previous Act may be used to pursue repayment or collection of funds
provided in any fiscal year to affected units of local government for
oversight activities that had been previously approved by the Department
of Energy, or to withhold payment of say such funds . I (Energy and
Water Development and Related Agencies Appropriations Act, 20103
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'Che Nuclear Waste Disposal Account was established as part
of the N uclear Waste Policy Act of 1982 (P .,. 97-425), as

amended, to provide funding to implement Federal policy for
disposal of commercial spent nuclear fuel and high - level radioact-
ive waste. The Administration has determined that developing
a repository at Yucca Mountain, Nevada, is not a workable option
and that the Nation needs a different solution for nuclear waste
disposal . As a result, the Depa rtment will discontinue its applic-
ation to the U .S. Nuclear Regulatory Commission for a license
to construct a high- level waste geologic repository at Yucca
Mountain in 2010 and establish a Blue Ribbon Commission to
develop a new strategy for nuclear waste management and dis-
posaL All funding for development of the Yucca Mountain facility
will be eliminated, such as further land acquisition, transpo rta-
tion access, and additional engineering. Ongoing responsibilities
under the Act, including administration of the Nuclear Waste
Fund and the Standard Contract, will continue under the Office
of Nuclear Energy, which will lead future waste management
activities. Residual responsibilities for site remediation will be
assumed by NNSA and the O ffi ce of Environmental Management.
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GENERAL . NOTE S

1. All years referenced for budget data are fiscal years unless otherwise
noted . All years referenced for economic data are calendar years unless
otherwise noted.

2. Detail in this document may not add to the totals due to roundi n

3. Web address: h ttp://www.budget.gov.

Office of Management and Budget
Washington, D.C. 2010
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62 TERMINATIONS, REDUCTIONS, AND SAVING S

TERMINATION. YUCCA MOUNTAIN NUCLEAR WASTE REPOSITORY
Department of Energy

The Administration has determined that Yucca Mountain, Nevada, is not a workable option for a nuclear
waste repository and will discontinue the Department of Energy's program to construct a repository at the
mountain in 2010. The Department will carry out its responsibilities under the Nuclear Waste Policy Act
within the Office of Nuclear Energy as the Administration develops a new nuclear waste management
strategy.

Funding Summary
61 m81ions of Otters

2010 Enacted

197

2011 RequM

0

2011 Change tram 201 0

-197

Justification

The Nuclear Waste Disposal Account was established as part of the Nuclear Waste Policy Act of 198 2

	

(Public Law 97-425), as amended, to provide funding to implement Federal policy for disposal of commercial
spent nuclear fuel and high-level radioactive waste . The Administration has determined that developing a
repository at Yucca Mountain is not a workable option and that the Nation needs a better solution for nuclear
waste disposal . The President has made clear that the Nation needs a better solution than the proposed
Yucca Mountain repository, saying that such a solution must be based on sound science and capable of
securing broad support, including support from those who live in areas that might be affected by the solution.

In 2010 the Department will discontinue its application to the Nuclear Regulatory Commission (NRC)
for a license to construct a high-level waste geologic repository at Yucca Mountain, Nevada . Secretary of
Energy Chu has announced that he will establish a Blue Ribbon Commission to help inform the Administration
as it develops a new strategy for nuclear waste management and disposal.

In the interim, all funding for development of the facility will be eliminated, such as further land acquisition,
transportation access, and additional engineering . While a new strategy is developed, ongoing responsibilities
under the Act, including administration of the Nuclear Waste Fund and the Standard Contract, will continue
within the Office of Nuclear Energy, which will lead all future waste management activities, including
research on alternative waste management and disposal pathways, such as deep borehole disposal, salt
disposal, and geologic disposal sites . Residual responsibilities for site remediation will be assumed by the
Office of Environmental Management and responsibilities for security at the site will be assumed by the
National Nuclear Security Administration .
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Unofficial Transcript

DOE Press Conference

February 1, 2010
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Secretary Chu's Press Conference on th e FY 2011 Budget, February 1. 2010

"The Waste Act requires that we have a path moving forward. The Blue
Ribbon Commission is a path going forward . The BRC has stipulated that
the waste in dry cask storage will be safe for a half a century . So that means
there's time to take a deep breath, and since we know a lot more than we
did in 1982, to really look at this dispassionately and plot steps, path
forward . We're still moving forward and that's what was required by
law. "

2:40 Questioner "Yucca Mountain project [unintelligible] what are some of those shutdow n
activities? Termination of the contracts? And what sort of schedule are yo u
looking at?"

2:53 Sec'y Chu "Well, we certainly have any contractual obligation we have [sic] legally, i n
terms of the contracts we will honor those . So the budget includes all those
things. Let me also preemptively say that there are some people, fo r
example, of 600 jobs, we are looking at, for federal workers, there are
roughly 260, we're looking to reassign them . Of the contractors, because
the net DOE budget is increasing, we're also working with our contractors t o
see if many, if not all, of those people can be employed in some other way ."

3 :27 Questioner "Hello, this is for Secretary Chu. Is this panel going to look at all at how thi s
new generation of nuclear plants will be financed?"

3 :43- Sec'y Chu "Uh, no . This panel is [unintelligible) to look at what will happen in terms of
3 :59 the science and technology going forward . And to give it, to anticipate

what's going to be happening, and to give us a plan going forward, as we
said, on ultimately, figuring out how to deal with the used fuel and ,
eventually the nuclear waste . "

4:04 DOE Official "if 1 just may add, we had $197[million) in the 2010 budget . We plan to use
a significant port ion of that to address some of the transitional issues . An d
we also have about $55 million in the nuclear energy budget [unintelligible ]
toward that."

Start to
0:39

Sec't' Ch u
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6:45 Questioner "On the withdrawal of the Yucca application, did you say, are yo u
withdrawing that with prejudice, are you declaring the site unsuitable a s
you withdraw it? "

6:57 Sec'y Chu "Well, we're withdrawing it. 1 think that speaks for itself. With prejudic e
is what my general counsel (laughs) I'm a newbie in what does wit h
prejudice mean, and he will explain to me later what that means, but w e
are withdrawing it ."

7 :07 Questioner "lust to be clear, because my understanding was that it needs to b e
declared unsuitable --

Sec'y Chu "--No-"
Questioner "So that the site cannot be considered in the future . Is that?"

7:35 DOE Gen "As a legal matter, It will be withdrawn with p rejudice which we'll file
Counsel within the next 30 days ."

7:45 Questioner "On Yucca ...to provide government support, possible government support
for a new generation of nuclear reactors through loan guarantees, bu t
you've stopped the waste process altogether to reexamine what its fat e
might be . Is that a prudent decision in terms of taxpayers' money?"

8:01 Sec'y Chu "Well we haven't stopped the waste process process . In fact the whole
point of the blue ribbon panel is to say that we've learned a lot more since
the Waste Act of 1982, we see on the horizon a lot of other options . Let me
just give you one example . We're gonna be funding R&D and looking a t
various options regarding fuel recycling, but we're also looking at, fo r
example, is it possible to get a deep burn on one end of the fuel? Righ t
now, lets say its .7% uranium 235, from the uranium we dig it out of th e
ground, we enrich to 5%, we burn 1% of that 5% . And then you have
depleted uranium, plus, but not much of the energy content . if you can
burn 10% of the energy content of the uranium, we're talking a factor of 2 0
or more decrease in the amount of energy per unit of fuel. These are things
that people are beginning to discuss, and, again, all new since 1982, so thi s
Blue ribbon commission will be looking at many many things . And, we are
going forward. i want to stress that. We continue to go forward.

Case: 10-1052      Document: 1238016      Filed: 04/02/2010      Page: 20



Letter from DOE

to Nevada Dept. of
Conservation and

Natural Resources,

February 8, 2010
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Department of Energy
Office of Civilian Radioactive Waste Management

	

QA: N/A
1551 Hilishire Drive

Las Vegas, NV 89134632 1

FEB 0 8 2010

Mr. Tracy Taylor, State Engineer
Division of Water Resources
Department of Conservation and

Natural Resources
State of Nevada
901 South Stewart Street, Suite 2002
Carson City, NV 89701-5249

Subject: Withdrawal of Water Applications 77798 through 7791 3

Dear Mr. Taylor :

This letter responds to your letters November 10, 2009 and January 14, 2010 regarding
the Department's intent to pursue the 116 applications to appropriate groundwater that
were filed on January 20, 2009 . In light of recent developments, the U .S. Department of
Energy does not intend to pursue the 116 subject applications and requests that these
applications be withdrawn.

If you have any questions, please contact me at (702) 794.1454.

Ned B . Larson
Federal Project Director
Nevada Rail Line Project
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Las Vegas Sun Article

On Yucca Funding

February 1, 2010
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Obama to zero out Yucca Mountain funding, pull license - Sunday, Jan . 31, 20101 1 t :50 . . . Page 1 of 2

Las Vegas Sun

Obam-a to zero out Yucca
M-ountain funding,
pull license
By th-WAP c (Con-t O

Published Sunday, Jan. 31, 2010111 :50 a .m .

Updated Monday, Feb . 1, 201019:22 a.m .

WASHINGTON - President Barack Obama plans to zero out funding for Yucca Mountain and "take
steps" to withdraw the project's pending license application, according to a preview of the 2011 budget

that will be announced Monday .

The president's intention to pull the license application - a promise he made while campaigning in

Nevada -- would be one of the most critical moves yet in stopping the proposed nuclear waste dump in

Nevada.

Senate Majority Leader Harry Reid, who has been in ongoing talks with Obama over the dump, called

the development "great news . "

"President Obama is keeping his word to Nevada and I thank him for working with me as we try to find

a safer solution for dealing with the nation's nuclear waste," Reid said Sunday.

Reid's office released information from Obama's corning budget that showed : "The Department of

Energy's Office of Civilian Radioactive Waste Management will be merged into the Office of Nuclear

Energy . As part of the merger, funding for the proposed Yucca Mountain project will be eliminated and

the Department will take steps to withdraw the license application in the near future. This reflects the
Administration's commitment to pursuing a responsible, long-term strategy through the appointment of a

high-level Blue Ribbon Commission on America's Nuclear Future ."

"We had champagne on ice for 25 years, but we won't pop the cork until we see the terms and conditions

of the withdrawal of the Yucca Mountain license application," said Bruce Breslow, the executive

director of the state's Agency for Nuclear Projects, which has been fighting the dump .

Breslow and project opponents will be looking to see that the application is drawn "with prejudice" - -

meaning the site is not suitable and cannot be reconsidered in the future .

He said he will also be looking to the Energy Department to begin to restore the desert site where it has
been working and drilling for years. "We will want to ensure that DOE follows up on site restoration and

reclamation and preserve all important documents to protect our legal position in the future. "

Even as Reid -- and, in the past year, Obama -- have severely slashed the Yucca Mountain budget,

opponents have worried that unless the license for the project that is now pending for review at the

Nuclear Regulatory Commission is withdrawn, a more friendly administration could revive the dump

project .
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Obama to zero out Yucca Mountain funding, pull license - Sunday, Jan . 31, 20101 11 :50 . . . Page 2 of 2

That license review is a lengthy four -year process that could finish by 2012 -- a presidential election

year.

However, under existing law, the administration and its Energy Department could simply withdraw the

license application -- essentially halting the project from advancing, which would be a significant blow .

The administration had been hesitant to pull the license because it could face mounting liability from the

power companies, which have been successfully suing the government for failing to open Yucc a

Mountain and take the nuclear waste off their hands.

On Friday, the administration took a critical step toward assuring the nuclear industry it was seeking a

viable Plan B by establishing a commission headed by Lee Hamilton and Brent Scowcroft to study

alternatives . The administration also announced it would be beefing up new federal loan guarantees

sought by the nuclear industry to build new power plants Obama touted in his State of the Union speech

last week .

Yucca Mountain's opponents may still hold skepticism that the project is truly dead . The site 90 miles

northwest of Las Vegas remains in the 1987 law as the proposed location for the nation's nuclear waste,

and opponents argue that until the site is declared unsuitable by the administration or the law is changed

by Congress, Nevada's desert could remain on the back burner as the waste site .

Also, budget watchers will be looking to see how much funding the Obama allocation allocates to the

new merged department to ensure only minimal amounts for close out work at Yucca are allowed .

Congress is unlikely to attempt any change to the existing law, as Reid would not likely have the votes

to revisit the difficult issue that had been decided more than 20 years ago .

Still, those who have been fighting the dump for decades will likely see the Obama administration's
decision to zero out funding and take steps to withdraw the application in the future as among the most

clear signs yet the dump project is almost dead.

Democratic Rep. Shelley Berkley said the Energy Department confirmed to her the budget language

coming Monday from the White House.

"This budget is a bulldozer that will help Nevada flatten Yucca Mountain into a permanent pile of

rubble," Berkley said.

"Money talks and the president's budget shouts 'no more spending' on efforts to dump nuclear waste in

Nevada," she said . "We are closer than ever to winning the war on Yucca Mountain and the battle now
is to pass this funding cut, so I'll be on the front lines leading the charge in the House . "

Q Las Vegas Sun, 2010, All Rights Reserved . Job openings. Published since 1950. Contact us to
report news, errors or for advert ising opportunities.
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Letter from Secretary of Energy

to Hon. Doc Hastings

January 14, 2010
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The Secretary of Energy
Washington, D.C. 20585

January 14, 201 0

The Honorable Doc Hastings
U.S. House of Representative
Washington, D .C. 2051 5

Dear Congressman Hastings :

Thank you for your thoughts on nuclear energy and the issues relative to nuclear
waste. The Department is working hard to establish the Blue Ribbon Commission,
and we look forward to obtaining the benefits of its views regarding how best to
manage the back end of the fuel cycle now that the Yucca . Mountain option is off the
table .

The Administration looks forward to working closely with Congress and communities
around the country that continue to store used nuclear fuel and high-level radioactive
waste or may potentially become home to future used fuel management or disposal
options. I strongly agree that this Commission holds great promise, and I appreciate
your willingness to work with us on this endeavor .

If you have any questions, please contact me or Ms . Betty A . Nolan, Senior Advisor,
Office of Congressional and Intergovernmental Affairs, (202) 586-5450 .

Sincerely,

Steven Chu

Printed with say ink on racyded caper
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We continue to evaluate the scope, timing, and sequence of closeout actions based on
ending licensing activities with the NRC. The Department is committed to keeping the
Committees informed of our plans to make use of FY 2010 funds for closeout and
termination activities .

Thank you for your continuing support of DOE's programs . If you have any questions,
please have your staff contact Ms . Tara Hicks, Office of External Coordination, at
(202) 586-7487.

Steve Isako
Chief Financiel Officer

Enclosures

cc: The Honorable Rodney P. Frelinghuysen
Ranking Member
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