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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

(A) Parties and Amici: In addition to the parties, intervenors, and amici
listed in Petitioners’ Rule 28 certificate, Paul Ryerson, a Judge on the Atomic
Safety and Licensing Board, is named as a respondent in No. 10-1050. D.C. Cir.
R. 28(a)(1)(A).

(B) Ruling Under Review: Petitioners’ brief states that Petitioners seek
review of two decisions: (1) a determination allegedly made on or about
January 29, 2010, by President Obama, Secretary Chu, and the Department of
Energy (“DOE”) to withdraw with prejudice a license application for construction
of a permanent geologic repository at Yucca Mountain, Nevada, for high-level
nuclear waste and spent nuclear fuel; and (2) a determination allegedly made on or
about January 29, 2010, by President Obama, Secretary Chu and DOE to
“unilaterally and irrevocably terminate the Yucca Mountain repository process.”
Br. ii. As explained in the Argument Below, there are no rulings properly subject
to review by this Court.

Petitioners state that they have claims and seek relief against the Nuclear
Regulatory Commission (“NRC”), see Br. ii, 66, but do not identify a specific
NRC ruling under review.

(C) Related Cases: These cases have not been before this Court previously

and there are no related cases.
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STATEMENT OF JURISDICTION

Petitioners invoke 8 119(a) of the Nuclear Waste Policy Act (“NWPA”), 42
U.S.C. 8 10139(a), as the basis for this Court’s jurisdiction. For the reasons set
forth in Argument Sections I, 11, and 111, the Court lacks jurisdiction to consider the
petitions.

STATUTES AND REGULATIONS

Except for the following, which are reproduced in the Addendum to this
brief at 1-20, all applicable statutes and regulations are contained in the Addendum
to Petitioners’ brief (“Br.”) at 1-25: 42 U.S.C. 8§88 2013, 2201, 7133(a), 7253(a);
123 Stat. 2845, 2864-65; 10 C.F.R. § 2.107.

STATEMENT OF ISSUES

1. Have Petitioners demonstrated standing to bring these petitions?

2. Should Petitioners’ challenge to DOE’s authority to withdraw the license
application be dismissed under the principles of ripeness and primary jurisdiction
given the absence of any final decision by NRC granting DOE’s motion to
withdraw the license application?

3. Does the Court have jurisdiction and have Petitioners stated a claim on
which relief may be granted?

4. Should the claims against NRC be summarily dismissed?
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5. Does the plain language of the NWPA repeal DOE’s discretionary
authority under the Atomic Energy Act (“AEA”) and DOE Organization Act to
withdraw the license application and to discontinue the Yucca Mountain project
while exploring other alternatives?

6. Have DOE’s decisions or actions violated the National Environmental
Policy Act (“NEPA”)?

7. Have DOE’s decisions or actions violated the Administrative Procedure
Act (“APA™)?

8. Have Respondents violated the separation of powers principle?

9. Are Petitioners entitled to mandamus or permanent injunctive relief?

10. Should this Court dismiss the President as a named defendant or refuse
to direct any relief at the President himself?

STATEMENT OF THE CASE

These consolidated petitions purport to challenge the Secretary of Energy’s
exercise of his broad authority conferred by the AEA and DOE Organization Act
and preserved by the NWPA. Those statutes authorize the Secretary to make
discretionary policy decisions regarding disposal of nuclear waste and spent
nuclear fuel. In an exercise of this authority, the Secretary has concluded that

developing a permanent geologic repository at Yucca Mountain, Nevada, is not a
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workable option and that, in light of advances in the scientific and engineering
knowledge since Congress enacted the NWPA in 1982, a better solution is to
develop alternatives to Yucca Mountain. To that end, the Secretary — at the
direction of the President and with funds appropriated for this purpose by Congress
— has established a Blue Ribbon Commission to evaluate alternatives to the
proposed repository at Yucca Mountain and to make recommendations for a new
plan for the back end of the nuclear fuel cycle; that Commission must issue draft
recommendations by July 2011. The Secretary also determined that, as a policy
matter, DOE will not move forward to construct and operate a permanent geologic
repository at Yucca Mountain.

Given these events, DOE moved to withdraw with prejudice its pending
application before NRC¥ for construction authorization for a repository at Yucca
Mountain. However, NRC has not granted DOE’s motion to withdraw the license
application, and, in fact, at this time an interlocutory body within NRC has denied
it. The NRC itself is currently considering whether it should review, and reverse or
uphold, that decision and thus there does not yet exist any final agency action that

adversely affects Petitioners.

¥In the Matter of U.S. Dep’t of Energy, Docket No. 63-001-HLW, ASLBP No. 09-
892-HLW-CABO04; see Administrative Record (“AR”) 36 (hearing docket).
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A. Nature of the Petitions

Rather than awaiting a final decision in the NRC proceeding on DOE’s
motion to withdraw the license application, on February 19, 2010, Petitioner Aiken
County, South Carolina filed a “Petition for Declaratory and Injunctive Relief and
Writ of Mandamus,” seeking relief against DOE, NRC, and certain agency
officials. D.C. Cir. No. 10-1050. A group of individuals residing in the State of
Washington (“Ferguson”) (10-1052), the State of South Carolina (10-1069), and
the State of Washington (10-1082) also filed petitions for review in the court of
appeals seeking relief against DOE, NRC, certain agency officials, and the
President on February 25 and 26, and April 13, 2010, respectively.?

Petitioners’ brief, filed June 18, 2010,¥ purports to bring two types of
challenges: (1) for purposes of the mandamus writs sought by South Carolina and
Aiken County, Petitioners assert that Respondents failed to comply with an alleged

nondiscretionary duty to pursue a license construction application for the Yucca

2 0n May 3, 2010, this Court denied Washington’s motion for a preliminary
injunction because Petitioners failed to show that they will suffer irreparable harm
absent a preliminary injunction.

¥0On July 28, 2010, this Court issued an order holding the cases in abeyance to
await the Commission’s final decision on DOE’s motion to withdraw. Although
the Commission has not yet issued a decision, on December 10, 2010, this Court
granted Petitioners’ motion to lift the stay.



Case: 10-1050 Document: 1285944 Filed: 01/03/2011 Page: 25

-5-

Mountain repository; and (2) for purposes of the petitions for review filed by
Washington, the Ferguson petitioners, and South Carolina, Petitioners purport to
challenge “Respondents’ decision and actions to unilaterally and irrevocably
terminate the Yucca Mountain repository development process.” Br. 17.
Petitioners allege that DOE’s decisions and actions violate the NWPA, NEPA, the
APA, and the separation of powers principle. Br. 35-59. Petitioners seek various
declarations from this Court regarding the Respondents’ obligations under the
NWPA and NEPA, mandamus relief ordering DOE to pursue the application, an
order vacating DOE’s policy to abandon Yucca Mountain, and a permanent
injunction preventing Respondents from taking additional action to abandon the
Yucca Mountain process. Br. 65.

B. Related Proceedings Before NRC

At about the same time they filed the instant petitions, all Petitioners except
those in Ferguson petitioned to intervene in the ongoing NRC proceeding to
oppose DOE’s motion to withdraw. Petitioners make largely the same arguments
in the NRC proceeding as they make here. On June 29, 2010, NRC’s hearing
tribunal, the Atomic Safety and Licensing Board (“Licensing Board” or “Board”),
issued an order that both granted the petitions to intervene (which DOE did not

oppose) and denied DOE’s motion to withdraw the license application. AR 36.
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On June 30, 2010, the Commission, the body with final authority over NRC
decisionmaking, invited briefing (now completed) on whether it should review, and
reverse or uphold, the Board’s decision. AR 36. As of this writing, the
Commission has made no final decision on DOE’s motion to withdraw. As
reflected in Respondents’ November 24, 2010 Status Report, it is a matter of public
record that all four Commissioners participating in the case (one Commissioner has
recused himself) have voted on the matter, but the Commissioners have yet to
agree on a final order. Meanwhile, the NRC’s Licensing Board continues to
consider and decide various adjudicatory issues related to DOE’s Yucca Mountain
application. See AR 36 (Dec. 14, 2010, Order Deciding Phase 1 Legal Issues and
Denying Rule Waiver Petitions).

Because the Commission has not reached a decision on the motion to
withdraw, NRC does not join the merits-based arguments set forth in this brief on
behalf of DOE and portions of both Statements bearing on the merits. NRC does

join the arguments set forth in Sections II, IIL.A, I11.B.1, and V.



Case: 10-1050 Document: 1285944 Filed: 01/03/2011 Page: 27

-7 -
STATEMENT OF FACTS
A. Statutory and Regulatory Background
1. Atomic Energy Act and DOE Organization Act

The AEA, enacted in 1954, established a comprehensive regulatory regime
for defense and civilian nuclear energy and vested in the Atomic Energy
Commission (“AEC”) the exclusive, plenary responsibility to regulate nuclear
materials covered by the Act. 42 U.S.C. 8 2011 et seq.; see, e.g., id. 88 2201(b),
2201(i)(3). The Secretary, as successor to the AEC,? has authority and power to
direct “the possession, use, and production of atomic energy and special nuclear
material, whether owned by the Government or others, so directed as to make the
maximum contribution to the common defense and security and the national
welfare.” 42 U.S.C. § 2013; see also id. 8§ 2201, 7133. As made clear by the
DOE Organization Act, that discretion encompasses “nuclear waste management

responsibilities,” including control over existing government facilities for the

¥ In 1974, the Energy Reorganization Act, Pub. L. No. 93-438, 88 Stat. 1233
(1974), 42 U.S.C. § 5801 et seq., abolished the AEC and assigned its “licensing
and related regulatory” authority to the NRC. 42 U.S.C. § 5841(f). All of the
AEC’s other powers, including those over nuclear waste, were assigned to another
new agency, the Energy Research and Development Administration (“ERDA”). 42
U.S.C. 8 5814(a)-(c). Three years later, in 1977, Congress established DOE in the
DOE Organization Act, Pub. L. No. 95-91, 91 Stat. 567 (1977), 42 U.S.C. § 7101,
et seq. Among other actions, the statute merged ERDA, and all of its legal
authorities and powers, into DOE. 42 U.S.C. § 7151(a).
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treatment and disposal of nuclear wastes and “the establishment of temporary and
permanent facilities for storage, management, and ultimate disposal of nuclear
wastes.” 42 U.S.C. § 7133(a)(8)(C). The DOE Organization Act declared that
these nuclear waste management responsibilities were “already conferred by law”
and were not “within the Nuclear Regulatory Commission.” Id. 8§ 7133(a)(8)(G).
2. Nuclear Waste Policy Act

In 1982, Congress enacted the NWPA, 42 U.S.C. § 10101 et seq., to address
further the disposal of the Nation’s high-level radioactive waste and spent nuclear
fuel.? Subtitle A of the NWPA establishes a process for siting a permanent
geologic repository and continues to delegate to DOE “primary responsibility for
developing and administering the waste disposal program,” including selection and
development of a repository. NARUC v. DOE, 851 F.2d 1424, 1425 (D.C. Cir.
1988). The NWPA specifies approvals the Secretary must obtain from other

entities, including the President, Congress and NRC, to proceed with the Yucca

¥ “Spent nuclear fuel” refers to irradiated nuclear fuel that has been withdrawn
from a nuclear reactor, but has not been reprocessed to separate and remove the
uranium and plutonium from the waste products. See 42 U.S.C. 8 10101(23).
“High-level radioactive waste” generally refers to highly radioactive waste left
after spent nuclear fuel has been reprocessed and other highly radioactive material
that NRC determines requires permanent isolation. Id. § 10101(12).
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Mountain repository, but the statute requires no such approvals if the Secretary
decides to end the project. See 42 U.S.C. 8§ 10134(a), 10135.

As originally enacted, NWPA § 113 required the Secretary of Energy to
search for potentially suitable sites for a repository and to conduct site
characterization, a period of intensive on-site investigation, at sites approved by the
President. 42 U.S.C. 8 10132(b). Pursuant to the § 113 process, in 1986, the
Secretary recommended three sites for site characterization, and the President
approved that recommendation. However, before the Secretary could characterize
any of the three sites, Congress amended the NWPA in 1987 to designate Yucca
Mountain as the only site to be characterized by DOE for possible development as
a permanent geologic repository. Pub. L. No. 100-203, 100th Cong., 1st Sess.,

88 5011(e), (F), and (g) (1987), codified at 42 U.S.C. § 10133(a).

NWPA § 113(c)(3) provides that the Secretary may terminate the project at
any time during site characterization if he determines Yucca Mountain is
unsuitable for a repository. 42 U.S.C. § 10133(c)(3). Upon completion of site
characterization, the Secretary could decide in his discretion to recommend (or not
to recommend) to the President approval of Yucca Mountain site. 42 U.S.C.

8 10134(a). If the Secretary chose not to pursue the Yucca Mountain site, his

decision would have become effective without approval by the President,
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Congress, or any other entity. Id. Any recommendation to the President to
approve the site must be accompanied by a Final Environmental Impact Statement
(“FEIS”) prepared in accordance with NWPA § 114(f) and NEPA, with exceptions
that narrow the scope of alternatives that must be evaluated.? 42 U.S.C.

§ 10134(a).

In February 2002, the Secretary transmitted to the President a
recommendation to approve the Yucca Mountain site and the President
recommended the site to Congress pursuant to NWPA 8§ 114(a)(2). As permitted
by NWPA 88 115(b) and 116(b)(2), the State of Nevada submitted a notice of
disapproval to Congress. 42 U.S.C. 88 10135(b), 10136(b)(2). Nevada’s
disapproval had the effect of ending further consideration of the site for the
repository unless Congress passed a joint resolution approving the site designation.
42 U.S.C. 8 10135(c). On July 9, 2002, Congress passed a joint resolution that
“approved the site at Yucca Mountain for a repository.” Pub. L. 107-200, 116 Stat.

735 (2002); see also S. Conf. Rep. No. 107-159, 107" Cong., 2d Sess., at 13 (2002)

¥ NEPA requires federal agencies to prepare an Environmental Impact Statement
(“EIS”) for “recommendation[s] or report[s] on proposals for legislation and other
major Federal actions significantly affecting the quality of the human
environment.” 42 U.S.C. § 4332(C). The President is not a federal agency and
thus is not subject to NEPA. See 40 C.F.R. § 1508.12. For purposes of NEPA,
legislation “does not include requests for appropriations.” 40 C.F.R. § 1508.17.
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(“joint resolution will only allow DOE to take the next step in the process . . . and
apply to the NRC for authorization to construct the repository at Yucca
Mountain”).

NWPA § 114(b) states that the Secretary “shall submit to the [Nuclear
Regulatory] Commission an application for a construction authorization for a
repository not later than 90 days” after a site designation becomes effective. 42
U.S.C. § 10134(b). In 2008, DOE submitted to NRC its application for
construction authorization for the repository at Yucca Mountain.

NWPA § 114(d) provides that NRC shall “consider an application for . . . a
repository in accordance with the laws applicable to such applications and shall
issue a final decision approving or disapproving the issuance of a construction
authorization not later than the expiration of three years after the date of
submission of such application.” Id. § 10134(d). The three-year time period can
be extended if reporting conditions are met. Id. The “laws applicable to such
applications” include a long-standing NRC regulation, 10 C.F.R. § 2.107, and

substantial NRC precedent allowing an applicant to request withdrawal of a license
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application and empowering NRC to regulate the withdrawal’s terms and
conditions.?

DOE cannot construct a repository at Yucca Mountain absent construction
authorization from the NRC. By the same token, no provision of the NWPA
compels DOE to construct a repository at Yucca Mountain if NRC does approve a
construction license. See infra at 65-68. In fact, even if NRC were to approve a
construction license and DOE wanted to proceed, DOE could not construct and
operate a Yucca Mountain repository absent further congressional action, as well
as numerous other steps not mandated by the NWPA. Id.

B. Factual Background

In an exercise of the authority accorded him by the AEA, DOE Organization
Act, and NWPA, Secretary of Energy Chu is steering DOE in a new policy

direction with respect to nuclear waste disposal. Secretary Chu concluded that

ZIn relevant part, 10 C.F.R. § 2.107 provides:

The Commission may permit an applicant to withdraw an application
prior to the issuance of a notice of hearing on such terms and
conditions as it may prescribe, or may, on receiving a request for
withdrawal of an application, deny the application or dismiss it with
prejudice. If the application is withdrawn prior to issuance of a notice
of hearing, the Commission shall dismiss the proceeding. Withdrawal
of an application after the issuance of a notice of hearing shall be on
such terms as the presiding officer may prescribe.
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developing a permanent geologic repository for high-level waste and spent nuclear
fuel at Yucca Mountain has not proven to be a workable option. See, e.g., AR 1 at
3; AR 21 at 18. He also concluded that the technical and scientific context is
significantly different today than when the NWPA was enacted, and that advances
in scientific and engineering knowledge provide an opportunity to develop better
alternatives to Yucca Mountain. See, e.g., AR 1, p.3; AR 15, p. 38; AR 16, p. 18;
AR 19, p. 14; AR 20, pp. 7-8; AR 21, pp. 14-15, 17-18. The Secretary accordingly
decided that it is appropriate to study and consider other options and that DOE will
not move forward to construct and operate a permanent repository for high-level
waste and spent nuclear fuel at Yucca Mountain.

A number of factors led to the Secretary’s conclusions and policy judgment.
In the years leading up to 1982, nuclear utilities had only one storage option for
spent fuel — onsite pool storage — and were rapidly running out of pool storage
space. See 42 U.S.C. § 10131(a)(2); AR 36 (DOE Reply, filed May 27, 2010
(hereafter cited as “DOE Reply™), p. 29). Since 1982, dry storage of spent nuclear
fuel has evolved into an option capable of providing safe and environmentally
acceptable storage for at least 100 years. See, e.g., AR 36 (DOE Reply), p. 29; AR
29, p. 59557; AR 55, pp. 11-12; AR 65, p. 5-6; 64 Fed. Reg. 68,005, 68,006 (Dec.

6, 1999); 75 Fed. Reg. 81,037, 81,071-73 (Dec. 23, 2010). The emergence of dry
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storage technology provides the Nation with time to develop an alternative
approach to permanent disposal. AR 36 (DOE Reply, p. 29). The scientific
community’s knowledge of advanced recycling technology that avoids
proliferation risks has also progressed considerably in the past decades.? AR 36
(DOE Reply), pp. 29-30; AR 16, p. 18. Although advanced recycling technology
is still in its early stages, it has the potential to “greatly reduce the long-lived, high-
level actinides in nuclear waste, and to improve the waste forms for disposal of
high-level nuclear waste.” AR 78, p. 57; AR 36 (DOE Reply, p. 30).

Moreover, since the NWPA’s enactment, DOE has successfully constructed
and operated the Nation’s first deep geologic repository for the disposal of
transuranic radioactive waste, the Waste Isolation Pilot Plan (“WIPP”), located in
New Mexico. AR 36 (DOE Reply, p. 30); AR 79. (WIPP does not accept high-
level waste.) The State of New Mexico has cooperated with DOE by granting
necessary environmental permits and the local host community has been a strong
supporter of the WIPP repository. AR 36 (DOE Reply, pp. 30-31); AR 79. Thus,

WIPP represents an example of successful federal, state, and local cooperation in

¥“Advanced recycling” refers to technologies currently under development that
enable spent nuclear fuel to be reused with less of the waste problems associated
with older technologies and without providing separated plutonium that could be
used by rogue states or terrorists for nuclear weapons. See AR 47, pp. 1-2.
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the development of a repository. By contrast, the State of Nevada and much of the
Nevada citizenry vigorously oppose the Yucca Mountain repository. AR 36 (DOE
Reply, p. 32); AR 73, p. 3; AR 74.

Based on these factors, the Secretary determined that the Nation needs a
better solution for nuclear waste disposal than the proposed permanent geologic
repository at Yucca Mountain and that a comprehensive study of alternative
approaches to disposition of the Nation’s spent nuclear fuel and high-level nuclear
waste should be undertaken. Thus, as long ago as March 11, 2009, Secretary Chu
announced this policy before the Senate Budget Committee, stating that “the
[Fiscal Year (“FY”) 2010] Budget begins to eliminate funding for Yucca Mountain
as a repository for our nation’s nuclear waste” because “Yucca Mountain is not a
workable option.” AR 1 at 3. The Secretary stated that it would be DOE’s policy
to “begin a thoughtful dialogue on a better solution for our nuclear waste storage
needs.” Id. Six days later, in response to questions from members of the House of
Representatives Committee on Science and Technology, the Secretary reiterated
DOE’s new policy, explaining that the landscape had changed since the Yucca
Mountain project commenced. The Secretary explained further that there is time to

take a fresh look at storage and disposal of nuclear waste and develop a more
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comprehensive plan, and announced that a blue ribbon panel would take a “fresh
look at how we can store nuclear waste.” AR 16 at 18.

In its May 2009 budget request for FY 2010, DOE reiterated its policy
“decision to terminate the Yucca Mountain program while developing nuclear
waste disposal alternatives” and proposed elimination of all funding for
development of the Yucca Mountain facility, such as transportation access, and
funding for a Blue Ribbon Commission to evaluate alternative approaches. AR 2,
p. 9; see also AR 1, p. 3; AR 3, p. 504, AR 4 & 5. In testimony before the relevant
congressional appropriations subcommittees in May and June 2009, Secretary Chu
further explained DOE’s new policy, and the purpose of the Blue Ribbon
Commission, and made clear that “Yucca Mountain as a long-term repository is
definitely off the table.” AR 21, pp. 17-18; see also AR 20, p. 7. In October 2009,
Congress appropriated funds consistent with DOE’s request, specifically
appropriating $5 million for the Blue Ribbon Commission to evaluate alternatives
for nuclear waste disposal. See Pub. L. No. 111-85, 123 Stat. 2845, 2864-65
(2009); H.R. Rep. No. 111-278, 111" Cong., 1% Sess., at 21 (2009), reprinted in
2010 U.S.C.C.A.N. 1003.

On January 29, 2010, at the direction of the President, the Secretary

announced the formation of the Blue Ribbon Commission, chaired by former
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National Security Advisor Brent Scowcroft and former Congressman Lee
Hamilton, to evaluate alternatives to a permanent geologic repository at Yucca
Mountain and to make recommendations for a new plan for the back end of the fuel
cycle. AR 22, 23; 75 Fed. Reg. 5,485 (Jan. 29, 2010). The Blue Ribbon
Commission’s charter directs it to consider, among other things: (1) “[o]ptions for
safe storage of used nuclear fuel while final disposition pathways are selected and
deployed,” (2) “fuel cycle technologies and R&D programs,” and (3) “[o]ptions for
permanent disposal of used fuel and/or high-level nuclear waste, including deep
geological disposal.” AR 24 1 3.

The Commission must issue draft recommendations by the summer of 2011,
and a final report six months later. AR 24 { 10. Future proposals for the
disposition of high-level waste and spent nuclear fuel will be informed by the Blue
Ribbon Commission’s analysis. AR 7, p. 176.

In its February 2010 budget request for FY 2011, DOE stated that it “has
been evaluating a range of options for bringing the [Yucca Mountain] project to an
orderly close. In FY 2010, [DOE] will withdraw from consideration by [NRC] the
license application for construction of a geologic repository at Yucca Mountain,

Nevada, in accordance with applicable regulatory requirements.” AR 7, p. 176. It
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further stated that “all funding for development of the [Yucca Mountain] facility
will be eliminated” for FY 2011. 1d.; see also AR 6, 8, 9.

DOE remains committed, however, to fulfilling the federal responsibility to
provide for the permanent disposal of the Nation’s spent nuclear fuel and high-
level radioactive waste and to meet its contractual obligations under the Standard
Contract with nuclear utilities. AR5, 6, 7, 8. Meeting this commitment does not
depend on development of a repository at Yucca Mountain. See Indiana Michigan
Power Co. v. DOE, 88 F.3d 1272, 1277 (D.C. Cir. 1996).

SUMMARY OF ARGUMENT

These consolidated petitions are non-justiciable and suffer from other
jurisdictional infirmities that preclude judicial review. First, Petitioners lack
standing to bring these petitions because they have failed to demonstrate that they

have or will suffer an imminent injury from the challenged decisions or actions that

¥ Although Congress has not yet enacted an appropriations bill for DOE for FY
2011, the draft appropriations bill for FY 2011 reported out of the Senate
Committee on Appropriations contained no funding for Yucca Mountain. S. 3635,
111th Cong., 2d Sess., reported out of committee on July 22, 2010; see also S. Rep.
No. 111-228, 111" Cong., 2d Sess. (2010). In anticipation that Congress would
appropriate zero funding for the Yucca Mountain project for FY 2011 and pursuant
to authority conferred by 42 U.S.C. § 7253 (see infra at 44 n.16), DOE’s Office of
Civilian Radioactive Waste Management (“OCRWM?”) ceased operation on
September 30, 2010. Remaining Yucca Mountain-related responsibilities, such as
site closure and litigation, were assigned to other offices within DOE.
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this Court can redress. Beyond that, the petitions should be dismissed under the
principles of ripeness and primary jurisdiction because the NRC has not reached a
final decision on DOE’s motion to withdraw the license application.

Even if Petitioners were found to have standing and the petitions otherwise
were justiciable, this Court lacks subject matter jurisdiction. The NWPA provides
jurisdiction in the courts of appeals to review timely challenges to final decisions
or actions, and the APA provides the cause of action. DOE’s filing of the motion
to withdraw the license application is not a final decision or action. By the same
token, DOE’s general policy toward Yucca Mountain is not a final action, nor are
any of the specific actions that Petitioners mention (such as filing of a budget
request). Petitioners thus fail to present any valid cause of action under the APA to
challenge circumscribed, discrete, and final agency action. In any event,
Petitioners filed suit well more than 180 days after DOE announced that it would
not build a permanent repository at Yucca Mountain and thus a challenge to that
decision is untimely under the NWPA.

Respondent NRC agrees Petitioners’ lawsuits are premature, given the
ongoing NRC adjudicatory process. But because that process is ongoing, NRC
does not join DOE-specific portions of this brief, including standing, reviewability

and merits arguments (and associated discussions in the Statement of the Case and
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Statement of Facts). Regardless, Petitioners’ opening brief makes no specific
claims against NRC.

As for the other Respondents, assuming justiciability and the existence of
jurisdiction and a valid and timely cause of action, the petitions should be rejected
on the merits. The Secretary of Energy’s broad discretionary authority under the
AEA and the DOE Organization Act encompasses the power to withdraw a DOE
license application and to rethink a project that in the Secretary’s reasoned
judgment is not in the public interest. That authority is not repealed by the NWPA.
The language of NWPA § 114(b) and 114(d) does not bar the Secretary from
withdrawing the license application, nor does it impose a nondiscretionary duty,
enforceable by mandamus, to pursue licensing of the Yucca Mountain repository
when the Secretary has decided this course is not in the public interest and that the
repository will not be constructed. On the contrary, the language specifically
adopts existing NRC rules, including the rule that has for many decades authorized
applicants such as DOE to withdraw a pending application. Beyond that, the
structure of the NWPA supports withdrawal authority because it requires approval
for DOE to proceed with the filing of a license application for Yucca Mountain,
but the NWPA does not require approval from Congress or any other entity for

DOE to end the project. And it would be particularly awkward to construe the
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NWPA to require DOE to maintain a license application when the statute plainly
does not mandate — or, without further legislation, even permit — DOE actually to
construct a repository at Yucca Mountain. In such circumstance, maintaining the
application would be an enormous waste of limited resources. Finally, there is no
support in the statute’s language, structure, or legislative history for Petitioners’
suggestion that the Secretary lacks authority to terminate development and
construction of the project outside of the licensing process.

Petitioners’ NEPA argument fares no better. The policy to terminate the
Yucca Mountain program and actions implementing it do not constitute “major
federal actions” for NEPA purposes and do not change the environmental status
quo. They therefore do not give rise to an obligation to undertake NEPA analysis.
In any event, DOE already has completed detailed NEPA analyses of a potential
decision not to proceed with Yucca Mountain.

DOE’s decisions and actions are supported by the administrative record, to
the extent one is required. Any issues Petitioners have with the record stem largely
from their own failure to identify the circumscribed, discrete, and final agency
action being challenged. Their arguments concerning the record also fail because
they mistakenly rely on inapposite requirements for agency rulemaking under the

APA.
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Nor did Respondents violate the separation of powers principle.
Youngstown Sheet & Tube Co v. Sawyer, 343 U.S. 579 (1952), is inapplicable here
because Respondents do not claim to rely on inherent Presidential authority to
disregard statutory law.

Finally, should Petitioners prevail on their claims, they are still not entitled
to certain relief they request. Petitioners are not entitled to mandamus because,
among other reasons, they have other adequate remedies available to them.
Petitioners are not entitled to a permanent injunction because they have failed to
show that they will suffer irreparable harm without one; indeed, this Court already
denied a preliminary injunction because of the lack of irreparable injury.
Petitioners also are not entitled to relief against the President because the President
is not a properly named defendant in these proceedings. And, in any event, this
Court typically declines to direct relief at the President where, as here, relief can be
directed instead at his subordinates.

ARGUMENT
l. Petitioners Lack Article 111 Standing

Petitioners are (1) State and local governments where DOE’s Hanford Site

or Savannah River Site are located and (2) individuals who live, work, or recreate

near these sites. Their geographic proximity to these sites, however, does not alone
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confer standing. See City of Olmstead Falls v. FAA, 292 F.3d 261, 267 (D.C. Cir.
2002). To establish standing,” Petitioners must demonstrate by affidavit or other
evidence that they have suffered: (1) a “concrete and particularized” injury that is
“actual or imminent, not conjectural or hypothetical;” that is (2) fairly traceable to
the challenged action; and that is (3) likely to be redressed by the relief requested,
if that relief is granted. See Friends of the Earth v. Laidlaw Envtl. Servs., 528 U.S.
167, 180-81 (2000) (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560
(1992)). “The party invoking federal jurisdiction bears the burden of establishing
these elements.” Lujan, 504 U.S. at 561.

Circumstances unfolding since the filing of the opening brief, lead to the
conclusion that, even assuming Petitioners at one time had standing to challenge
the motion to withdraw the license application, they no longer do. On June 29,
2010, the NRC Licensing Board denied DOE’s motion to withdraw. Although the
Commission may review the Board’s decision, at this time Petitioners are not

injured by the motion and thus lack standing. Because “[a] plaintiff must maintain

1 Petitioners assert (Br. 19) that “the Court construes the complaint in favor of the
Petitioner.” At this stage of the proceeding, however, which is equivalent to the
summary judgment stage in district court, Petitioners cannot rest on mere
allegations in the complaint/petition, but must conclusively prove their standing.
See Sierra Club v. EPA, 292 F.3d 895, 898-900 (D.C. Cir. 2002).
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standing throughout the course of litigation,” Foretich v. United States, 351 F.3d
1198, 1210 (D.C. Cir. 2003), this case must be dismissed.

Petitioners also lack standing for other, independent reasons. Petitioners
have uniformly failed to explain in any detail what particular actual or imminent
injury they have or will suffer from a withdrawal of the license application or from
DOE’s policy to terminate the Yucca Mountain project while exploring different
alternatives to long-term disposal of spent fuel and high-level waste. Such an
explanation is particularly necessary here because Petitioners were not the object
of DOE’s alleged decisions. See Sierra Club, 292 F.3d at 900.

To the extent a particularized allegation of injury can be gleaned from their
submissions, Petitioners seemingly allege an injury stemming from the retention of
spent nuclear fuel or high-level nuclear waste at the Hanford or Savannah River
facilities that might otherwise eventually go to Yucca Mountain. Br. 20-22. Such
Injury is not, however, imminent because even under the most optimistic scenarios,
Yucca Mountain would not open until at least 2020.

Furthermore, Petitioners’ theory of injury necessarily is predicated on the
false assumption that, absent the decisions that DOE has allegedly made, there
would necessarily be an operating Yucca Mountain repository at some presently

unidentifiable future date. Any claim predicated on the opening of a Yucca
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Mountain repository is inherently speculative, distant, and contingent, and
therefore insufficient to confer Article 111 standing. See Whitmore v. Arkansas, 495
U.S. 149, 158 (1990) (“allegations of possible future injury do not satisfy the
requirements of Article 111”’). Before a Yucca Mountain repository may open, a
number of significant, independent contingencies would have to be resolved,
including the passage of legislation. See infra at 65-68; Addendum at 25-26
(Zabransky Decl. (originally filed in opposition to Washington’s motion for
preliminary injunction)). The failure to fulfill any one of these prerequisites could
derail the Yucca Mountain repository.

Contrary to Petitioners’ contention (Br. 23), they have not demonstrated that
every day of delay in opening a Yucca Mountain repository injures them. They
cannot make this demonstration both because there is no assurance that Yucca
Mountain would ever open and because it is possible that alternative strategies
analyzed by the Blue Ribbon Commission could lead to taking waste more quickly
from Hanford or Savannah River than would pursuing the Yucca Mountain
alternative.

For similar reasons, a favorable judgment is unlikely to redress Petitioners’
alleged injuries. To satisfy the redressability aspect of standing, there must be a

“substantial likelihood” that the spent nuclear fuel and high-level nuclear waste at
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the Hanford and Savannah River facilities would be transported away from those
sites sooner than it would be without the requested judicial relief. See Cmty for
Creative Non-Violence v. Pierce, 814 F.2d 663, 670 (D.C. Cir. 1987). Speculation
is insufficient. See Lujan, 504 U.S. at 561. Petitioners failed to provide any
evidence that transport would occur sooner. Moreover, in the NRC proceeding,
most of the Petitioners conceded that nothing in federal law requires Yucca
Mountain to be built at all, even if this Court were to require DOE to proceed with
the license application. AR 36 (June 3, 2010, hearing transcript, pp. 187, 191,
240). Whether the repository is built depends on NRC granting the license, and on
Yucca Mountain’s proponents gathering enough support for it in Congress to pass
additional legislation, among other things. See infra at 65-68. Where the ultimate
redress of Petitioners’ alleged harm rests within Congress’s discretion, the
possibility of redress here is too attenuated to confer Article Il standing. See The
Wilderness Society v. Norton, 434 F.3d 584, 591-94 (D.C. Cir. 2006) (likelihood of
redress too attenuated to confer Article I11 standing where congressional action is
required to redress plaintiff’s harm).

Apparently recognizing the deficiencies in their standing, Petitioners
contend (Br. 19) that the imminence and redressability requirements for standing

are relaxed when the alleged injury results from a violation of a procedural right.
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They thus claim that they “need not show that Yucca Mountain repository would
ultimately ever be opened in order to have standing.” As the Supreme Court
recently reiterated, however, alleging the deprivation of a procedural right without
also alleging, as Petitioners fail to do here, the deprivation of some concrete
interest affected by that right is insufficient to confer Article Il standing. See
Summers v. Earth Island Inst., 129 S. Ct. 1142, 1151 (2009). Moreover, even if
the imminence and redressability requirements could be relaxed for procedural
rights, even pre-Summers cases made clear that those requirements do not vanish
altogether and that the injury-in-fact requirement is not relaxed. See Center for
Law and Educ. v. Dep’t of Educ., 396 F.3d 1152, 1157 (D.C. Cir. 2005); Salmon
Spawning & Recovery Alliance v. Gutierrez, 545 F.3d 1220, 1226-27 (9" Cir.
2008). Here, Petitioners have failed to make even a minimal showing of
imminence and redressability, and have identified no particularized injury-in-fact.
Furthermore, to the extent courts relax the imminence and redressability
requirements, they do so only with respect to procedural rights. See Lujan, 504
U.S. at 573 & n.7; City of Dania Beach, Fla. v. FAA, 485 F.3d 1181, 1187 n.1
(D.C. Cir. 2007). Petitioners’ primary claims are founded on the NWPA and based
on an alleged substantive right to have material taken to a Yucca Mountain

repository. The imminence and redressability requirements apply with full force to
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Petitioners’ NWPA claims. See Lujan, 504 U.S. at 573; The Wilderness Society,
434 F.3d at 591.

Contrary to its suggestion (Br. 22), Washington is not in a materially
stronger position as to standing than other Petitioners because of the need to
address tank waste at Hanford. As detailed in the Declaration of Dr. Ines Triay,
DOE’s Assistant Secretary for Environmental Management, high-level waste at
Hanford already is being addressed by DOE’s ongoing long-term cleanup, and that
process is going on independently of whether Yucca Mountain is delayed or ever
constructed. Addendum at 30-33 (originally filed in opposition to Washington’s
motion for preliminary injunction). That cleanup includes the retrieval of highly
radioactive waste stored in underground storage tanks, the construction of a
massive waste treatment plant to treat that waste, and ultimately the treatment of
that waste at the plant, by converting it to glass through vitrification, which is a
prerequisite to transportation and disposal at any repository. The vitrification
process for all liquid waste will take several decades to accomplish; thus, Petitioner
has long known that such waste would remain on site for a lengthy period of time.
Id. Sufficient capacity exists or will be constructed at Hanford to store the vitrified

wastes with no adverse impacts on the environment. AR 46 at 4-213, 4-218. In
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sum, the notion that the Hanford cleanup is dependent on opening Yucca Mountain
is simply incorrect.t¥ Addendum at 30-31.

Intervenor National Association of Regulatory Utility Commissioners
(“NARUC”) submits no affidavit attesting to its standing and, for that reason alone,
it fails to demonstrate standing. See Sierra Club, 292 F.3d at 900 (citing Lujan,
504 U.S. at 562). NARUC states (Br. 23) that it represents the interests of State
utility commissioners. NARUC contends (Br. 24) that utilities “have paid more
than $17 billion into the Nuclear Waste Fund, in part, to support the process of
reviewing a permanent repository” and these costs have been passed through to
ratepayers. The injury to NARUC itself is not explained nor is it self-evident. And
any claims NARUC has with respect to fee assessments for the Nuclear Waste
Fund are beyond the scope of these petitions. NARUC and amicus Nuclear Energy
Institute (“NEI”) filed separate suits in this Court regarding fee assessments. See
D.C. Circuit Nos. 10-1074, 10-1076. On December 13, 2010, this Court dismissed
those suits as moot and unripe due to DOE’s issuance in November 2010 of a new

assessment of fee adequacy. The Court noted, however, that petitioners may be

¥ The schedule for accomplishing this cleanup is set forth in a consent decree
between DOE and Washington, approved October 25, 2010, by the court in State of
Washington v. Chu, No. 08-5085-FVS (E.D. Wa.). The decree requires treatment
of all high-level mixed waste from the tanks no later than 2047.
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able to raise in a challenge to the new assessment their claim that fees should be
suspended in light of the status of DOE’s waste disposal program. The same
analysis applies here.

Finally, Petitioners’ attempt to assert parens patriae standing fails. Without
alleging that it has any property interests near those facilities, South Carolina
alleges that the state houses seven commercial reactors. Br. 21. Washington
alleges that its interests arise in part as a regulator and sovereign. Br. 22. NARUC
alleges that its interest arises in part of out of concern to “U.S. ratepayers” and the
“general public.” Br. 24. However, in this instance, it is the United States, not the
Petitioners, that represents the public as parens patriae. See Massachusetts v.
Mellon, 262 U.S. 447, 485-86 (1923); see also Nevada v. Burford, 918 F.2d 854,
858 (9™ Cir. 1990) (Nevada lacks parens patriae standing to challenge rights-of-
ways to Yucca Mountain).

I1.  Petitioners’ Challenge To The Withdrawal Motion Is Premature

Petitioners purport to seek review of two separate DOE decisions: (a) the
decision to file the motion to withdraw the license application; and (b) the decision
allegedly made on or around January 29, 2010, “to irrevocably abandon the Yucca
Mountain process and terminate the entire Yucca Mountain project, including the

license withdrawal.” Br. 42; Br. ii. To the extent these claims challenge DOE’s
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motion to withdraw, they should be dismissed under ripeness and primary
jurisdiction doctrines. For reasons discussed below in Section 111, the generalized
claims regarding DOE’s “abandonment” of the project should also be dismissed as
improper and beyond the Court’s jurisdiction.

A.  Petitioners’ Challenge to the Withdrawal Motion Is Unripe

Petitioners’ challenges to DOE’s filing of the withdrawal motion are unripe.
See Public Citizen v. Office of U.S. Trade Representative, 970 F.2d 916, 921 (D.C.
Cir. 1992) (finality and ripeness are distinct requirements and both must be met).
Ripeness principles are intended to “prevent the courts, through avoidance of
premature adjudication, from entangling themselves in abstract disagreements over
administrative policies, and also to protect agencies from judicial interference until
an administrative decision has been formalized and its effects felt in a concrete
way.” Abbott Laboratories v. Gardner, 387 U.S. 136, 148 (1967); Ohio Forestry
Assoc. v. Sierra Club, 523 U.S. 726, 737 (1998). “Determining whether
administrative action is ripe for judicial review requires [courts] to evaluate (1) the
fitness of the issues for judicial decision and (2) the hardship to the parties of
withholding court consideration.” Nat’l Park Hospitality Ass’n v. Dep’t of

Interior, 538 U.S. 803, 808 (2003).
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A claim that involves uncertain or contingent future events that may not
occur as anticipated or may not occur at all is not ripe for judicial review. Texasv.
United States, 523 U.S. 296, 300 (1998). Here, Petitioners’ claims regarding the
withdrawal motion are contingent upon a speculative chain of events that assumes
the termination of the license application process. Particularly at this time,
however, these events are uncertain to occur because the NRC Licensing Board has
denied DOE’s motion to withdraw the license application and continued with its
consideration of the merits of the license application. Although the Commission
may review the Licensing Board’s decision denying DOE’s motion to withdraw, if
the Commission either declines to review the Board’s decision or upholds it,
Petitioners will not be able to present any controversy for this Court to resolve.
See Toca Producers v. FERC, 411 F.3d 262, 266-67 (D.C. Cir. 2005) (withholding
review where further administrative action could cause controversy to disappear).
Because Petitioners’ claims are contingent upon NRC granting a motion that its
Licensing Board has denied, the claims are unfit for review and should be

dismissed.?

2 1f the Commission issues a final decision that is adverse to Petitioners’ interests,
Petitioners must file a new lawsuit challenging NRC’s final decision. See Public
Citizen v. NRC, 845 F.2d 1105, 1109-10 (D.C. Cir. 1988) (prematurely-filed

NWPA claim must be dismissed even though final decision issued after the filing
(continued...)
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Nor is there any reason to entertain this matter before the Commission rules.
Delaying review until NRC completes its internal processes will cause Petitioners
no hardship. See Sheet Metal Workers Intern. Ass’n, Local 270, AFL-CIO v.
NLRB, 561 F.3d 497, 502 (D.C. Cir. 2009) (lack of hardship supports withholding
judicial review). The filing of the withdrawal motion has no effect on Petitioners’
“day-to-day business,” and does not require Petitioners “to engage in, or to refrain
from, any conduct.” Texas, 523 U.S. at 301. Petitioners are in no different
position now than they were before DOE filed the withdrawal motion. NRC would
not have reached a decision granting or denying DOE’s license application by now.
Furthermore, the possibility always existed that NRC would deny DOE’s
application to construct Yucca Mountain, an action that would have the same
Impact upon Petitioners as the relief DOE requests in the pending motion to
withdraw.

In sum, Petitioners’ challenge to the withdrawal motion is unfit for judicial
review at this time. “Federal courts cannot — and should not — spend their scarce
resources on what amounts to shadow boxing.” Deviav. NRC, 492 F.3d 421, 425-

26 (D.C. Cir. 2007) (internal quotations omitted).

22/, .continued)
of the suit and was presently ripe); see also TeleSTAR, Inc. v. FCC, 888 F.2d 132,
133 (D.C. Cir. 1989).
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B.  This Court Lacks Primary Jurisdiction

Assuming this Court has jurisdiction over the license withdrawal issue
(which it does not for reasons explained in Section I11.B.1 below), it nevertheless
should abstain from exercising its jurisdiction pursuant to the primary jurisdiction
doctrine. The NRC has primary jurisdiction over NWPA licensing matters and is
considering DOE’s motion to withdraw its license application. Under the primary
jurisdiction doctrine, where an agency and a court have concurrent jurisdiction, the
court should abstain from exercising its jurisdiction until the agency finally
resolves it. See Comcast v. FCC, 600 F.3d 642, 647-48 (D.C. Cir. 2010).

I11. This Court Lacks Jurisdiction And Petitioners Fail To State A Claim
Upon Which Relief Can Be Granted

For a series of reasons — related to, yet independent of, the justiciability
barriers to review discussed above — this Court lacks jurisdiction over both of
Petitioners’ claims, and in any event, there is no APA cause of action.

A.  The APA Provides the Cause of Action for the NWPA Claims

Initially, Petitioners are wrong that (Br. 25-29) they need not challenge
“final agency action” within the meaning of the APA because they are invoking
this Court’s jurisdiction under the NWPA. Petitioners misunderstand the interplay

between the NWPA and the APA. NWPA § 119(a), 42 U.S.C. § 10139(a),
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specifies the form of proceedings in the court of appeals, but it does not waive the
United States’ sovereign immunity or provide a private litigant with a cause of
action. In this way, 8§ 119(a) is similar, in both language and effect, to the Hobbs
Act’s jurisdictional provision, see 28 U.S.C. § 2344, that the Supreme Court
addressed in I.C.C. v. Brotherhood of Locomotive Engn’rs, 482 U.S. 270 (1987).
There, the Supreme Court noted that the Hobbs Act specified the form of
proceedings in the court of appeals, but “it [was] the [APA] that codifie[d] the
nature and attributes of judicial review.” 1d. at 282; 5 U.S.C. 8 703 (“the form of
proceeding for judicial review is the special statutory review proceeding relevant to
the subject matter in a court specified by statute™).

Similar to the Hobbs Act, the NWPA specifies the form of the proceeding by
conferring original jurisdiction upon the court of appeals, as opposed to the district
courts, to review certain final decisions of certain federal officials. See 42 U.S.C.

8 10139(a). The NWPA does not, however, waive the government’s sovereign
Immunity or provide a private litigant with an independent cause of action. The
APA typically provides the waiver and cause of action in NWPA cases. See
Nebraska Public Power Dist. v. United States, 590 F.3d 1357, 1371 (Fed. Cir.
2010) (holding that the APA waives the government’s immunity for judicial

review under the NWPA and thus Court need not decide if NWPA 8 119(a) itself



Case: 10-1050 Document: 1285944 Filed: 01/03/2011 Page: 56

-36 -
waives immunity); Nevada v. DOE, 133 F.3d 1201, 1204 (9" Cir. 1998) (reviewing
NWPA claim under the APA); County of Esmeralda, Nevada v. DOE, 925 F.2d
1216, 1218-19 (9" Cir. 1991) (same); cf. State of Nevada v. Watkins, 939 F.2d 710,
712 (9™ Cir. 1991) (“NWPA expressly provided [that issuance of an environmental
assessment] would be “a final agency action subject to judicial review’ in
accordance with the APA and the NWPA review provisions,” citing 42 U.S.C.

8 10132(b)(1)(E); preliminary activities are unreviewable). To maintain their
challenges, Petitioners must demonstrate both that this Court has jurisdiction under
the NWPA, and that they have properly invoked the APA. Petitioners cannot make
either demonstration.

B. This Court Lacks Jurisdiction Under the NWPA and Petitioners
Fail to Establish That They Have A Valid APA Cause of Action

1. The filing of the motion to withdraw the license application
Is not final agency action under the NWPA or APA

The NWPA and the APA authorize challenges only to final agency actions.
5U.S.C. § 704; 42 U.S.C. § 10139(a). Petitioners purport to challenge DOE’s
decision to move to withdraw the license application. However, DOE’s filing of

that motion does not constitute final agency action under the NWPA or APA ¥

¥ Notably, three out of the four petitions were filed before DOE had even filed the

motion to withdraw. As this Court held in Public Citizen, 845 F.2d at 1109, time
(continued...)
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Two conditions must be satisfied for agency action to be considered final: (1) the
action must mark the consummation of the agency’s decision-making process and
not be merely tentative or interlocutory in nature; and (2) the action must be one by
which rights or obligations have been determined or from which legal
consequences will flow. See Benn