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Page 23 TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES § 551 

and its provisions incorporated into this subchapter 
and chapter 7 hereof. 

§ 551. Definitions 

For the purpose of this subchapter— 
(1) ‘‘agency’’ means each authority of the 

Government of the United States, whether or 
not it is within or subject to review by an-
other agency, but does not include— 

(A) the Congress; 
(B) the courts of the United States; 
(C) the governments of the territories or 

possessions of the United States; 
(D) the government of the District of Co-

lumbia; 

or except as to the requirements of section 552 
of this title— 

(E) agencies composed of representatives 
of the parties or of representatives of organi-
zations of the parties to the disputes deter-
mined by them; 

(F) courts martial and military commis-
sions; 

(G) military authority exercised in the 
field in time of war or in occupied territory; 
or 

(H) functions conferred by sections 1738, 
1739, 1743, and 1744 of title 12; chapter 2 of 
title 41; subchapter II of chapter 471 of title 
49; or sections 1884, 1891–1902, and former sec-
tion 1641(b)(2), of title 50, appendix; 

(2) ‘‘person’’ includes an individual, partner-
ship, corporation, association, or public or pri-
vate organization other than an agency; 

(3) ‘‘party’’ includes a person or agency 
named or admitted as a party, or properly 
seeking and entitled as of right to be admitted 
as a party, in an agency proceeding, and a per-
son or agency admitted by an agency as a 
party for limited purposes; 

(4) ‘‘rule’’ means the whole or a part of an 
agency statement of general or particular ap-
plicability and future effect designed to imple-
ment, interpret, or prescribe law or policy or 
describing the organization, procedure, or 
practice requirements of an agency and in-
cludes the approval or prescription for the fu-
ture of rates, wages, corporate or financial 
structures or reorganizations thereof, prices, 
facilities, appliances, services or allowances 
therefor or of valuations, costs, or accounting, 
or practices bearing on any of the foregoing; 

(5) ‘‘rule making’’ means agency process for 
formulating, amending, or repealing a rule; 

(6) ‘‘order’’ means the whole or a part of a 
final disposition, whether affirmative, nega-
tive, injunctive, or declaratory in form, of an 
agency in a matter other than rule making 
but including licensing; 

(7) ‘‘adjudication’’ means agency process for 
the formulation of an order; 

(8) ‘‘license’’ includes the whole or a part of 
an agency permit, certificate, approval, reg-
istration, charter, membership, statutory ex-
emption or other form of permission; 

(9) ‘‘licensing’’ includes agency process re-
specting the grant, renewal, denial, revoca-
tion, suspension, annulment, withdrawal, limi-
tation, amendment, modification, or condi-
tioning of a license; 

(10) ‘‘sanction’’ includes the whole or a part 
of an agency— 

(A) prohibition, requirement, limitation, 
or other condition affecting the freedom of a 
person; 

(B) withholding of relief; 
(C) imposition of penalty or fine; 
(D) destruction, taking, seizure, or with-

holding of property; 
(E) assessment of damages, reimburse-

ment, restitution, compensation, costs, 
charges, or fees; 

(F) requirement, revocation, or suspension 
of a license; or 

(G) taking other compulsory or restrictive 
action; 

(11) ‘‘relief’’ includes the whole or a part of 
an agency— 

(A) grant of money, assistance, license, au-
thority, exemption, exception, privilege, or 
remedy; 

(B) recognition of a claim, right, immu-
nity, privilege, exemption, or exception; or 

(C) taking of other action on the applica-
tion or petition of, and beneficial to, a per-
son; 

(12) ‘‘agency proceeding’’ means an agency 
process as defined by paragraphs (5), (7), and 
(9) of this section; 

(13) ‘‘agency action’’ includes the whole or a 
part of an agency rule, order, license, sanc-
tion, relief, or the equivalent or denial there-
of, or failure to act; and 

(14) ‘‘ex parte communication’’ means an 
oral or written communication not on the pub-
lic record with respect to which reasonable 
prior notice to all parties is not given, but it 
shall not include requests for status reports on 
any matter or proceeding covered by this sub-
chapter. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 381; Pub. L. 
94–409, § 4(b), Sept. 13, 1976, 90 Stat. 1247; Pub. L. 
103–272, § 5(a), July 5, 1994, 108 Stat. 1373.) 

HISTORICAL AND REVISION NOTES 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

(1) ............. 5 U.S.C. 1001(a). June 11, 1946, ch. 324, § 2(a), 

60 Stat. 237. 

Aug. 8, 1946, ch. 870, § 302, 60 

Stat. 918. 

Aug. 10, 1946, ch. 951, § 601, 

60 Stat. 993. 

Mar. 31, 1947, ch. 30, § 6(a), 61 

Stat. 37. 

June 30, 1947, ch. 163, § 210, 

61 Stat. 201. 

Mar. 30, 1948, ch. 161, § 301, 

62 Stat. 99. 

(2)–(13) ....... 5 U.S.C. 1001 (less 

(a)). 

June 11, 1946, ch. 324, § 2 

(less (a)), 60 Stat. 237. 

In paragraph (1), the sentence ‘‘Nothing in this Act 
shall be construed to repeal delegations of authority as 
provided by law,’’ is omitted as surplusage since there 
is nothing in the Act which could reasonably be so con-
strued. 

In paragraph (1)(G), the words ‘‘or naval’’ are omitted 
as included in ‘‘military’’. 

In paragraph (1)(H), the words ‘‘functions which by 
law expire on the termination of present hostilities, 
within any fixed period thereafter, or before July 1, 
1947’’ are omitted as executed. Reference to the ‘‘Selec-
tive Training and Service Act of 1940’’ is omitted as 
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Page 24 TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES § 552 

that Act expired Mar. 31, 1947. Reference to the ‘‘Sugar 
Control Extension Act of 1947’’ is omitted as that Act 
expired on Mar. 31, 1948. References to the ‘‘Housing 
and Rent Act of 1947, as amended’’ and the ‘‘Veterans’ 
Emergency Housing Act of 1946’’ have been consoli-
dated as they are related. The reference to former sec-
tion 1641(b)(2) of title 50, appendix, is retained notwith-
standing its repeal by § 111(a)(1) of the Act of Sept. 21, 
1961, Pub. L. 87–256, 75 Stat. 538, since § 111(c) of the Act 
provides that a reference in other Acts to a provision 
of law repealed by § 111(a) shall be considered to be a 
reference to the appropriate provisions of Pub. L. 
87–256. 

In paragraph (2), the words ‘‘of any character’’ are 
omitted as surplusage. 

In paragraph (3), the words ‘‘and a person or agency 
admitted by an agency as a party for limited purposes’’ 
are substituted for ‘‘but nothing herein shall be con-
strued to prevent an agency from admitting any person 
or agency as a party for limited purposes’’. 

In paragraph (9), a comma is supplied between the 
words ‘‘limitation’’ and ‘‘amendment’’ to correct an 
editorial error of omission. 

In paragraph (10)(C), the words ‘‘of any form’’ are 
omitted as surplusage. 

Standard changes are made to conform with the defi-
nitions applicable and the style of this title as outlined 
in the preface to the report. 

CODIFICATION 

Section 551 of former Title 5, Executive Departments 
and Government Officers and Employees, was trans-
ferred to section 2242 of Title 7, Agriculture. 

AMENDMENTS 

1994—Par. (1)(H). Pub. L. 103–272 substituted ‘‘sub-
chapter II of chapter 471 of title 49; or sections’’ for ‘‘or 
sections 1622,’’. 

1976—Par. (14). Pub. L. 94–409 added par. (14). 

EFFECTIVE DATE OF 1976 AMENDMENT 

Amendment by Pub. L. 94–409 effective 180 days after 
Sept. 13, 1976, see section 6 of Pub. L. 94–409, set out as 
an Effective Date note under section 552b of this title. 

STUDY AND REPORTS ON ADMINISTRATIVE SUBPOENAS 

Pub. L. 106–544, § 7, Dec. 19, 2000, 114 Stat. 2719, pro-
vided that: 

‘‘(a) STUDY ON USE OF ADMINISTRATIVE SUBPOENAS.— 
Not later than December 31, 2001, the Attorney General, 
in consultation with the Secretary of the Treasury, 
shall complete a study on the use of administrative 
subpoena power by executive branch agencies or enti-
ties and shall report the findings to the Committees on 
the Judiciary of the Senate and the House of Rep-
resentatives. Such report shall include— 

‘‘(1) a description of the sources of administrative 
subpoena power and the scope of such subpoena power 
within executive branch agencies; 

‘‘(2) a description of applicable subpoena enforce-
ment mechanisms; 

‘‘(3) a description of any notification provisions and 
any other provisions relating to safeguarding privacy 
interests; 

‘‘(4) a description of the standards governing the is-
suance of administrative subpoenas; and 

‘‘(5) recommendations from the Attorney General 
regarding necessary steps to ensure that administra-
tive subpoena power is used and enforced consistently 
and fairly by executive branch agencies. 
‘‘(b) REPORT ON FREQUENCY OF USE OF ADMINISTRA-

TIVE SUBPOENAS.— 
‘‘(1) IN GENERAL.—The Attorney General and the 

Secretary of the Treasury shall report in January of 
each year to the Committees on the Judiciary of the 
Senate and the House of Representatives on the num-
ber of administrative subpoenas issued by them under 
this section and the identity of the agency or compo-
nent of the Department of Justice or the Department 

of the Treasury issuing the subpoena and imposing 
the charges. 

‘‘(2) EXPIRATION.—The reporting requirement of this 
subsection shall terminate in 3 years after the date of 
the enactment of this section [Dec. 19, 2000].’’ 

§ 552. Public information; agency rules, opinions, 
orders, records, and proceedings 

(a) Each agency shall make available to the 
public information as follows: 

(1) Each agency shall separately state and cur-
rently publish in the Federal Register for the 
guidance of the public— 

(A) descriptions of its central and field orga-
nization and the established places at which, 
the employees (and in the case of a uniformed 
service, the members) from whom, and the 
methods whereby, the public may obtain infor-
mation, make submittals or requests, or ob-
tain decisions; 

(B) statements of the general course and 
method by which its functions are channeled 
and determined, including the nature and re-
quirements of all formal and informal proce-
dures available; 

(C) rules of procedure, descriptions of forms 
available or the places at which forms may be 
obtained, and instructions as to the scope and 
contents of all papers, reports, or examina-
tions; 

(D) substantive rules of general applicability 
adopted as authorized by law, and statements 
of general policy or interpretations of general 
applicability formulated and adopted by the 
agency; and 

(E) each amendment, revision, or repeal of 
the foregoing. 

Except to the extent that a person has actual 
and timely notice of the terms thereof, a person 
may not in any manner be required to resort to, 
or be adversely affected by, a matter required to 
be published in the Federal Register and not so 
published. For the purpose of this paragraph, 
matter reasonably available to the class of per-
sons affected thereby is deemed published in the 
Federal Register when incorporated by reference 
therein with the approval of the Director of the 
Federal Register. 

(2) Each agency, in accordance with published 
rules, shall make available for public inspection 
and copying— 

(A) final opinions, including concurring and 
dissenting opinions, as well as orders, made in 
the adjudication of cases; 

(B) those statements of policy and interpre-
tations which have been adopted by the agen-
cy and are not published in the Federal Reg-
ister; 

(C) administrative staff manuals and in-
structions to staff that affect a member of the 
public; 

(D) copies of all records, regardless of form 
or format, which have been released to any 
person under paragraph (3) and which, because 
of the nature of their subject matter, the 
agency determines have become or are likely 
to become the subject of subsequent requests 
for substantially the same records; and 

(E) a general index of the records referred to 
under subparagraph (D); 

unless the materials are promptly published and 
copies offered for sale. For records created on or 
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Page 2387 § 10107 

688, as amended, which is classified generally to chap-
ter 33 (§ 1601 et seq.) of Title 43, Public Lands. For com-
plete classification of this Act to the Code, see Short 
Title note set out under section 1601 of Title 43 and 
Tables. 

Section 10156(c) of this title, referred to in par. (26), 
was in the original a reference to section 137(c) of Pub. 
L. 97–425, which is classified to section 10157(c) of this 
title, and has been translated as section 10156(c) of this 
title as the probable intent of Congress, in view of the 
Interim Storage Fund being established by section 
10156(c) of this title. 

AMENDMENTS 

1987—Pars. (30) to (34). Pub. L. 100–202 and Pub. L. 
100–203 amended section identically adding pars. (30) to 
(34). 

SHORT TITLE OF 1987 AMENDMENT 

Section 101(d) [title III] of Pub. L. 100–202 and section 
5001 of title V of Pub. L. 100–203 provided that: ‘‘This 
subtitle [subtitle A (§§ 5001–5065) of title V, enacting 
sections 10162, 10163, 10164, 10165, 10166, 10167, 10168, 10169, 
10172, 10172a, 10173, 10173a, 10173b, 10173c, 10174, 10174a, 
10175, 10204, 10241, 10242, 10243, 10244, 10245, 10246, 10247, 
10248, 10249, 10250, 10251, 10261, 10262, 10263, 10264, 10265, 
10266, 10267, 10268, 10269, and 10270 of this title, amending 
this section and sections 10132, 10133, 10134, 10136, 10137, 
and 10138 of this title and enacting provisions set out as 
a note under section 5841 of this title] may be cited as 
the ‘Nuclear Waste Policy Amendments Act of 1987’.’’ 

SHORT TITLE 

Section 1 of Pub. L. 97–425 provided that: ‘‘This Act 
[enacting this chapter] may be cited as the ‘Nuclear 
Waste Policy Act of 1982’.’’ 

TERMINATION OF TRUST TERRITORY OF THE PACIFIC 
ISLANDS 

For termination of Trust Territory of the Pacific Is-
lands, see note set out preceding section 1681 of Title 
48, Territories and Insular Possessions. 

NUCLEAR WASTE MANAGEMENT PLAN; REPORT 

Pub. L. 102–486, title VIII, § 803, Oct. 24, 1992, 106 Stat. 
2923, provided that: 

‘‘(a) PREPARATION AND SUBMISSION OF REPORT.—The 
Secretary of Energy, in consultation with the Nuclear 
Regulatory Commission and the Environmental Pro-
tection Agency, shall prepare and submit to the Con-
gress a report on whether current programs and plans 
for management of nuclear waste as mandated by the 
Nuclear Waste Policy Act of 1982 (42 U.S.C. 10101 et 
seq.) are adequate for management of any additional 
volumes or categories of nuclear waste that might be 
generated by any new nuclear power plants that might 
be constructed and licensed after the date of the enact-
ment of this Act [Oct. 24, 1992]. The Secretary shall pre-
pare the report for submission to the President and the 
Congress within 1 year after the date of the enactment 
of this Act. The report shall examine any new relevant 
issues related to management of spent nuclear fuel and 
high-level radioactive waste that might be raised by 
the addition of new nuclear-generated electric capac-
ity, including anticipated increased volumes of spent 
nuclear fuel or high-level radioactive waste, any need 
for additional interim storage capacity prior to final 
disposal, transportation of additional volumes of waste, 
and any need for additional repositories for deep geo-
logic disposal. 

‘‘(b) OPPORTUNITY FOR PUBLIC COMMENT.—In prepara-
tion of the report required under subsection (a), the 
Secretary of Energy shall offer members of the public 
an opportunity to provide information and comment 
and shall solicit the views of the Nuclear Regulatory 
Commission, the Environmental Protection Agency, 
and other interested parties. 

‘‘(c) AUTHORIZATION OF APPROPRIATIONS.—There are 
authorized to be appropriated such sums as may be nec-
essary to carry out this section.’’ 

§ 10102. Separability 

If any provision of this chapter, or the applica-
tion of such provision to any person or circum-
stance, is held invalid, the remainder of this 
chapter, or the application of such provision to 
persons or circumstances other than those as to 
which it is held invalid, shall not be affected 
thereby. 

(Pub. L. 97–425, § 3, Jan. 7, 1983, 96 Stat. 2205.) 

§ 10103. Territories and possessions 

Nothing in this chapter shall be deemed to re-
peal, modify, or amend the provisions of section 
1491 of title 48. 

(Pub. L. 97–425, § 4, Jan. 7, 1983, 96 Stat. 2205.) 

§ 10104. Ocean disposal 

Nothing in this chapter shall be deemed to af-
fect the Marine Protection, Research, and Sanc-
tuaries Act of 1972 (33 U.S.C. 1401 et seq.). 

(Pub. L. 97–425, § 5, Jan. 7, 1983, 96 Stat. 2205.) 

REFERENCES IN TEXT 

The Marine Protection, Research, and Sanctuaries 
Act of 1972, referred to in text, is Pub. L. 92–532, Oct. 23, 
1972, 86 Stat. 1052, as amended, which enacted chapters 
32 (§ 1431 et seq.) and 32A (§ 1447 et seq.) of Title 16, Con-
servation, and chapters 27 (§ 1401 et seq.) and 41 (§ 2801 et 
seq.) of Title 33, Navigation and Navigable Waters. For 
complete classification of this Act to the Code, see 
Short Title note set out under section 1401 of Title 33 
and Tables. 

§ 10105. Limitation on spending authority 

The authority under this chapter to incur in-
debtedness, or enter into contracts, obligating 
amounts to be expended by the Federal Govern-
ment shall be effective for any fiscal year only 
to such extent or in such amounts as are pro-
vided in advance by appropriation Acts. 

(Pub. L. 97–425, § 6, Jan. 7, 1983, 96 Stat. 2205.) 

§ 10106. Protection of classified national security 
information 

Nothing in this chapter shall require the re-
lease or disclosure to any person or to the Com-
mission of any classified national security infor-
mation. 

(Pub. L. 97–425, § 7, Jan. 7, 1983, 96 Stat. 2205.) 

§ 10107. Applicability to atomic energy defense 
activities 

(a) Atomic energy defense activities 

Subject to the provisions of subsection (c) of 
this section, the provisions of this chapter shall 
not apply with respect to any atomic energy de-
fense activity or to any facility used in connec-
tion with any such activity. 

(b) Evaluation by President 

(1) Not later than 2 years after January 7, 1983, 
the President shall evaluate the use of disposal 
capacity at one or more repositories to be devel-
oped under part A of subchapter I of this chapter 
for the disposal of high-level radioactive waste 
resulting from atomic energy defense activities. 
Such evaluation shall take into consideration 
factors relating to cost efficiency, health and 
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Page 2388 § 10108 

safety, regulation, transportation, public ac-
ceptability, and national security. 

(2) Unless the President finds, after conduct-
ing the evaluation required in paragraph (1), 
that the development of a repository for the dis-
posal of high-level radioactive waste resulting 
from atomic energy defense activities only is re-
quired, taking into account all of the factors de-
scribed in such subsection, the Secretary shall 
proceed promptly with arrangement for the use 
of one or more of the repositories to be devel-
oped under part A of subchapter I of this chapter 
for the disposal of such waste. Such arrange-
ments shall include the allocation of costs of de-
veloping, constructing, and operating this repos-
itory or repositories. The costs resulting from 
permanent disposal of high-level radioactive 
waste from atomic energy defense activities 
shall be paid by the Federal Government, into 
the special account established under section 
10222 of this title. 

(3) Any repository for the disposal of high- 
level radioactive waste resulting from atomic 
energy defense activities only shall (A) be sub-
ject to licensing under section 5842 of this title; 
and (B) comply with all requirements of the 
Commission for the siting, development, con-
struction, and operation of a repository. 

(c) Applicability to certain repositories 

The provisions of this chapter shall apply with 
respect to any repository not used exclusively 
for the disposal of high-level radioactive waste 
or spent nuclear fuel resulting from atomic en-
ergy defense activities, research and develop-
ment activities of the Secretary, or both. 

(Pub. L. 97–425, § 8, Jan. 7, 1983, 96 Stat. 2205.) 

§ 10108. Applicability to transportation 

Nothing in this chapter shall be construed to 
affect Federal, State, or local laws pertaining to 
the transportation of spent nuclear fuel or high- 
level radioactive waste. 

(Pub. L. 97–425, § 9, Jan. 7, 1983, 96 Stat. 2206.) 

SUBCHAPTER I—DISPOSAL AND STORAGE 
OF HIGH-LEVEL RADIOACTIVE WASTE, 
SPENT NUCLEAR FUEL, AND LOW-LEVEL 
RADIOACTIVE WASTE 

§ 10121. State and affected Indian tribe participa-
tion in development of proposed repositories 
for defense waste 

(a) Notification to States and affected Indian 
tribes 

Notwithstanding the provisions of section 
10107 of this title, upon any decision by the Sec-
retary or the President to develop a repository 
for the disposal of high-level radioactive waste 
or spent nuclear fuel resulting exclusively from 
atomic energy defense activities, research and 
development activities of the Secretary, or both, 
and before proceeding with any site-specific in-
vestigations with respect to such repository, the 
Secretary shall notify the Governor and legisla-
ture of the State in which such repository is 
proposed to be located, or the governing body of 
the affected Indian tribe on whose reservation 
such repository is proposed to be located, as the 
case may be, of such decision. 

(b) Participation of States and affected Indian 
tribes 

Following the receipt of any notification 
under subsection (a) of this section, the State or 
Indian tribe involved shall be entitled, with re-
spect to the proposed repository involved, to 
rights of participation and consultation iden-
tical to those provided in sections 10135 through 
10138 of this title, except that any financial as-
sistance authorized to be provided to such State 
or affected Indian tribe under section 10136(c) or 
10138(b) of this title shall be made from amounts 
appropriated to the Secretary for purposes of 
carrying out this section. 

(Pub. L. 97–425, title I, § 101, Jan. 7, 1983, 96 Stat. 
2206.) 

PART A—REPOSITORIES FOR DISPOSAL OF HIGH- 
LEVEL RADIOACTIVE WASTE AND SPENT NU-
CLEAR FUEL 

§ 10131. Findings and purposes 

(a) The Congress finds that— 
(1) radioactive waste creates potential risks 

and requires safe and environmentally accept-
able methods of disposal; 

(2) a national problem has been created by 
the accumulation of (A) spent nuclear fuel 
from nuclear reactors; and (B) radioactive 
waste from (i) reprocessing of spent nuclear 
fuel; (ii) activities related to medical research, 
diagnosis, and treatment; and (iii) other 
sources; 

(3) Federal efforts during the past 30 years to 
devise a permanent solution to the problems 
of civilian radioactive waste disposal have not 
been adequate; 

(4) while the Federal Government has the re-
sponsibility to provide for the permanent dis-
posal of high-level radioactive waste and such 
spent nuclear fuel as may be disposed of in 
order to protect the public health and safety 
and the environment, the costs of such dis-
posal should be the responsibility of the gen-
erators and owners of such waste and spent 
fuel; 

(5) the generators and owners of high-level 
radioactive waste and spent nuclear fuel have 
the primary responsibility to provide for, and 
the responsibility to pay the costs of, the in-
terim storage of such waste and spent fuel 
until such waste and spent fuel is accepted by 
the Secretary of Energy in accordance with 
the provisions of this chapter; 

(6) State and public participation in the 
planning and development of repositories is es-
sential in order to promote public confidence 
in the safety of disposal of such waste and 
spent fuel; and 

(7) high-level radioactive waste and spent 
nuclear fuel have become major subjects of 
public concern, and appropriate precautions 
must be taken to ensure that such waste and 
spent fuel do not adversely affect the public 
health and safety and the environment for this 
or future generations. 

(b) The purposes of this part are— 
(1) to establish a schedule for the siting, con-

struction, and operation of repositories that 
will provide a reasonable assurance that the 
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1 So in original. Probably should be designated ‘‘(5)(A)’’. 
2 So in original. Probably should be followed by ‘‘or’’. 1 So in original. No subsec. (b) has been enacted. 

amount each fiscal year equal to the amount 
such Indian tribe would receive were it author-
ized to tax site characterization activities at 
such site, and the development and operation of 
such repository, as such Indian tribe taxes the 
other commercial activities occurring on such 
reservation. Such grants shall continue until 
such time as all such activities, development, 
and operation are terminated at such site. 

(5) 1 An affected Indian tribe may not receive 
any grant under paragraph (1) after the expira-
tion of the 1-year period following— 

(i) the date on which the Secretary notifies 
such Indian tribe of the termination of site 
characterization activities at the candidate 
site involved on the reservation of such Indian 
tribe; 

(ii) the date on which such site is dis-
approved under section 10135 of this title; 

(iii) the date on which the Commission dis-
approves an application for a construction au-
thorization for a repository at such site; 2 

(iv) December 22, 1987; 

whichever occurs first, unless there is another 
candidate site on the reservation of such Indian 
tribe that is approved under section 10132(c) of 
this title and with respect to which the actions 
described in clauses (i), (ii), and (iii) have not 
been taken. 

(B) An affected Indian tribe may not receive 
any further assistance under paragraph (2) with 
respect to a site if repository construction ac-
tivities at such site are terminated by the Sec-
retary or if such activities are permanently en-
joined by any court. 

(C) At the end of the 2-year period beginning 
on the effective date of any license to receive 
and possess for a repository at a site on the res-
ervation of an affected Indian tribe, no Federal 
funds shall be made available under paragraph 
(1) or (2) to such Indian tribe, except for— 

(i) such funds as may be necessary to sup-
port activities of such Indian tribe related to 
any other repository where a license to receive 
and possess has not been in effect for more 
than 1 year; and 

(ii) such funds as may be necessary to sup-
port activities of such Indian tribe pursuant to 
agreements or contracts for impact assistance 
entered into, under paragraph (2), by such In-
dian tribe with the Secretary during such 2- 
year period. 

(6) Financial assistance authorized in this sub-
section shall be made out of amounts held in the 
Nuclear Waste Fund established in section 10222 
of this title. 

(Pub. L. 97–425, title I, § 118, Jan. 7, 1983, 96 Stat. 
2225; Pub. L. 100–202, § 101(d) [title III, § 300], Dec. 
22, 1987, 101 Stat. 1329–104, 1329–121; Pub. L. 
100–203, title V, § 5033, Dec. 22, 1987, 101 Stat. 
1330–243.) 

AMENDMENTS 

1987—Subsec. (b)(5)(iv). Pub. L. 100–202 and Pub. L. 
100–203 amended par. (5) identically, adding cl. (iv). 

§ 10139. Judicial review of agency actions 

(a) Jurisdiction of United States courts of ap-
peals 

(1) Except for review in the Supreme Court of 
the United States, the United States courts of 
appeals shall have original and exclusive juris-
diction over any civil action— 

(A) for review of any final decision or action 
of the Secretary, the President, or the Com-
mission under this part; 

(B) alleging the failure of the Secretary, the 
President, or the Commission to make any de-
cision, or take any action, required under this 
part; 

(C) challenging the constitutionality of any 
decision made, or action taken, under any pro-
vision of this part; 

(D) for review of any environmental impact 
statement prepared pursuant to the National 
Environmental Policy Act of 1969 (42 U.S.C. 
4321 et seq.) with respect to any action under 
this part, or as required under section 
10155(c)(1) of this title, or alleging a failure to 
prepare such statement with respect to any 
such action; 

(E) for review of any environmental assess-
ment prepared under section 10132(b)(1) or 
10155(c)(2) of this title; or 

(F) for review of any research and develop-
ment activity under subchapter II of this 
chapter. 

(2) The venue of any proceeding under this sec-
tion shall be in the judicial circuit in which the 
petitioner involved resides or has its principal 
office, or in the United States Court of Appeals 
for the District of Columbia. 

(c) 1 Deadline for commencing action 

A civil action for judicial review described 
under subsection (a)(1) of this section may be 
brought not later than the 180th day after the 
date of the decision or action or failure to act 
involved, as the case may be, except that if a 
party shows that he did not know of the decision 
or action complained of (or of the failure to act), 
and that a reasonable person acting under the 
circumstances would not have known, such 
party may bring a civil action not later than the 
180th day after the date such party acquired ac-
tual or constructive knowledge of such decision, 
action, or failure to act. 

(Pub. L. 97–425, title I, § 119, Jan. 7, 1983, 96 Stat. 
2227.) 

REFERENCES IN TEXT 

The National Environmental Policy Act of 1969, re-
ferred to in subsec. (a)(1)(D), is Pub. L. 91–190, Jan. 1, 
1970, 83 Stat. 852, as amended, which is classified gener-
ally to chapter 55 (§ 4321 et seq.) of this title. For com-
plete classification of this Act to the Code, see Short 
Title note set out under section 4321 of this title and 
Tables. 

§ 10140. Expedited authorizations 

(a) Issuance of authorizations 

(1) To the extent that the taking of any action 
related to the site characterization of a site or 
the construction or initial operation of a reposi-
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tory under this part requires a certificate, right- 
of-way, permit, lease, or other authorization 
from a Federal agency or officer, such agency or 
officer shall issue or grant any such authoriza-
tion at the earliest practicable date, to the ex-
tent permitted by the applicable provisions of 
law administered by such agency or officer. All 
actions of a Federal agency or officer with re-
spect to consideration of applications or re-
quests for the issuance or grant of any such au-
thorization shall be expedited, and any such ap-
plication or request shall take precedence over 
any similar applications or requests not related 
to such repositories. 

(2) The provisions of paragraph (1) shall not 
apply to any certificate, right-of-way, permit, 
lease, or other authorization issued or granted 
by, or requested from, the Commission. 

(b) Terms of authorizations 

Any authorization issued or granted pursuant 
to subsection (a) of this section shall include 
such terms and conditions as may be required by 
law, and may include terms and conditions per-
mitted by law. 

(Pub. L. 97–425, title I, § 120, Jan. 7, 1983, 96 Stat. 
2227.) 

§ 10141. Certain standards and criteria 

(a) Environmental Protection Agency standards 

Not later than 1 year after January 7, 1983, the 
Administrator, pursuant to authority under 
other provisions of law, shall, by rule, promul-
gate generally applicable standards for protec-
tion of the general environment from offsite re-
leases from radioactive material in repositories. 

(b) Commission requirements and criteria 

(1)(A) Not later than January 1, 1984, the Com-
mission, pursuant to authority under other pro-
visions of law, shall, by rule, promulgate tech-
nical requirements and criteria that it will 
apply, under the Atomic Energy Act of 1954 (42 
U.S.C. 2011 et seq.) and the Energy Reorganiza-
tion Act of 1974 (42 U.S.C. 5801 et seq.), in ap-
proving or disapproving— 

(i) applications for authorization to con-
struct repositories; 

(ii) applications for licenses to receive and 
possess spent nuclear fuel and high-level 
radioactive waste in such repositories; and 

(iii) applications for authorization for clo-
sure and decommissioning of such reposi-
tories. 

(B) Such criteria shall provide for the use of a 
system of multiple barriers in the design of the 
repository and shall include such restrictions on 
the retrievability of the solidified high-level 
radioactive waste and spent fuel emplaced in the 
repository as the Commission deems appro-
priate. 

(C) Such requirements and criteria shall not 
be inconsistent with any comparable standards 
promulgated by the Administrator under sub-
section (a) of this section. 

(2) For purposes of this chapter, nothing in 
this section shall be construed to prohibit the 
Commission from promulgating requirements 
and criteria under paragraph (1) before the Ad-
ministrator promulgates standards under sub-

section (a) of this section. If the Administrator 
promulgates standards under subsection (a) of 
this section after requirements and criteria are 
promulgated by the Commission under para-
graph (1), such requirements and criteria shall 
be revised by the Commission if necessary to 
comply with paragraph (1)(C). 

(c) Environmental impact statement 

The promulgation of standards or criteria in 
accordance with the provisions of this section 
shall not require the preparation of an environ-
mental impact statement under section 102(2)(C) 
of the National Environmental Policy Act of 
1969 (42 U.S.C. 4332(2)(C)), or to require any envi-
ronmental review under subparagraph (E) or (F) 
of section 102(2) of such Act. 

(Pub. L. 97–425, title I, § 121, Jan. 7, 1983, 96 Stat. 
2228.) 

REFERENCES IN TEXT 

The Atomic Energy Act of 1954, referred to in subsec. 
(b)(1)(A), is act Aug. 1, 1946, ch. 724, as added by act 
Aug. 30, 1954, ch. 1073, § 1, 68 Stat. 921, and amended, 
which is classified generally to chapter 23 (§ 2011 et seq.) 
of this title. For complete classification of this Act to 
the Code, see Short Title note set out under section 
2011 of this title and Tables. 

The Energy Reorganization Act of 1974, referred to in 
subsec. (b)(1)(A), is Pub. L. 93–438, Oct. 11, 1974, 88 Stat. 
1233, as amended, which is classified principally to 
chapter 73 (§ 5801 et seq.) of this title. For complete 
classification of this Act to the Code, see Short Title 
note set out under section 5801 of this title and Tables. 

NUCLEAR WASTE STORAGE AND DISPOSAL AT YUCCA 
MOUNTAIN SITE 

Pub. L. 102–486, title VIII, § 801, Oct. 24, 1992, 106 Stat. 
2921, provided that: 

‘‘(a) ENVIRONMENTAL PROTECTION AGENCY STAND-
ARDS.— 

‘‘(1) PROMULGATION.—Notwithstanding the provi-
sions of section 121(a) of the Nuclear Waste Policy 
Act of 1982 (42 U.S.C. 10141(a)), section 161 b. of the 
Atomic Energy Act of 1954 (42 U.S.C. 2201(b)), and any 
other authority of the Administrator of the Environ-
mental Protection Agency to set generally applicable 
standards for the Yucca Mountain site, the Adminis-
trator shall, based upon and consistent with the find-
ings and recommendations of the National Academy 
of Sciences, promulgate, by rule, public health and 
safety standards for protection of the public from re-
leases from radioactive materials stored or disposed 
of in the repository at the Yucca Mountain site. Such 
standards shall prescribe the maximum annual effec-
tive dose equivalent to individual members of the 
public from releases to the accessible environment 
from radioactive materials stored or disposed of in 
the repository. The standards shall be promulgated 
not later than 1 year after the Administrator receives 
the findings and recommendations of the National 
Academy of Sciences under paragraph (2) and shall be 
the only such standards applicable to the Yucca 
Mountain site. 

‘‘(2) STUDY BY NATIONAL ACADEMY OF SCIENCES.— 
Within 90 days after the date of the enactment of this 
Act [Oct. 24, 1992], the Administrator shall contract 
with the National Academy of Sciences to conduct a 
study to provide, by not later than December 31, 1993, 
findings and recommendations on reasonable stand-
ards for protection of the public health and safety, in-
cluding— 

‘‘(A) whether a health-based standard based upon 
doses to individual members of the public from re-
leases to the accessible environment (as that term 
is defined in the regulations contained in subpart B 
of part 191 of title 40, Code of Federal Regulations, 
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(2) If the Commission determines that any 
long-term maintenance or monitoring, or both, 
will be necessary at a site described in para-
graph (1), the Commission shall ensure before 
termination of the license involved that the li-
censee has made available such bonding, surety, 
or other financial arrangements as may be nec-
essary to ensure that any necessary long-term 
maintenance or monitoring needed for such site 
will be carried out by the person having title 
and custody for such site following license ter-
mination. 

(b) Title and custody 

(1) The Secretary shall have authority to as-
sume title and custody of low-level radioactive 
waste and the land on which such waste is dis-
posed of, upon request of the owner of such 
waste and land and following termination of the 
license issued by the Commission for such dis-
posal, if the Commission determines that— 

(A) the requirements of the Commission for 
site closure, decommissioning, and decon-
tamination have been met by the licensee in-
volved and that such licensee is in compliance 
with the provisions of subsection (a) of this 
section; 

(B) such title and custody will be transferred 
to the Secretary without cost to the Federal 
Government; and 

(C) Federal ownership and management of 
such site is necessary or desirable in order to 
protect the public health and safety, and the 
environment. 

(2) If the Secretary assumes title and custody 
of any such waste and land under this sub-
section, the Secretary shall maintain such 
waste and land in a manner that will protect the 
public health and safety, and the environment. 

(c) Special sites 

If the low-level radioactive waste involved is 
the result of a licensed activity to recover zir-
conium, hafnium, and rare earths from source 
material, the Secretary, upon request of the 
owner of the site involved, shall assume title 
and custody of such waste and the land on which 
it is disposed when such site has been decon-
taminated and stabilized in accordance with the 
requirements established by the Commission 
and when such owner has made adequate finan-
cial arrangements approved by the Commission 
for the long-term maintenance and monitoring 
of such site. 

(Pub. L. 97–425, title I, § 151, Jan. 7, 1983, 96 Stat. 
2244.) 

PART E—REDIRECTION OF NUCLEAR WASTE 
PROGRAM 

§ 10172. Selection of Yucca Mountain site 

(a) In general 

(1) The Secretary shall provide for an orderly 
phase-out of site specific activities at all can-
didate sites other than the Yucca Mountain site. 

(2) The Secretary shall terminate all site spe-
cific activities (other than reclamation activi-
ties) at all candidate sites, other than the Yucca 
Mountain site, within 90 days after December 22, 
1987. 

(b) Eligibility to enter into benefits agreement 

Effective on December 22, 1987, the State of 
Nevada shall be eligible to enter into a benefits 
agreement with the Secretary under section 
10173 of this title. 

(Pub. L. 97–425, title I, § 160, as added Pub. L. 
100–202, § 101(d) [title III, § 300], Dec. 22, 1987, 101 
Stat. 1329–104, 1329–121; Pub. L. 100–203, title V, 
§ 5011(a), Dec. 22, 1987, 101 Stat. 1330–227.) 

CODIFICATION 

Pub. L. 100–202 and Pub. L. 100–203 added identical 
sections. 

§ 10172a. Siting a second repository 

(a) Congressional action required 

The Secretary may not conduct site-specific 
activities with respect to a second repository 
unless Congress has specifically authorized and 
appropriated funds for such activities. 

(b) Report 

The Secretary shall report to the President 
and to Congress on or after January 1, 2007, but 
not later than January 1, 2010, on the need for a 
second repository. 

(c) Termination of granite research 

Not later than 6 months after December 22, 
1987, the Secretary shall phase out in an orderly 
manner funding for all research programs in ex-
istence on December 22, 1987, designed to evalu-
ate the suitability of crystalline rock as a po-
tential repository host medium. 

(d) Additional siting criteria 

In the event that the Secretary at any time 
after December 22, 1987, considers any sites in 
crystalline rock for characterization or selec-
tion as a repository, the Secretary shall con-
sider (as a supplement to the siting guidelines 
under section 10132 of this title) such potentially 
disqualifying factors as— 

(1) seasonal increases in population; 
(2) proximity to public drinking water sup-

plies, including those of metropolitan areas; 
and 

(3) the impact that characterization or 
siting decisions would have on lands owned or 
placed in trust by the United States for Indian 
tribes. 

(Pub. L. 97–425, title I, § 161, as added Pub. L. 
100–202, § 101(d) [title III, § 300], Dec. 22, 1987, 101 
Stat. 1329–104, 1329–121; Pub. L. 100–203, title V, 
§ 5012, Dec. 22, 1987, 101 Stat. 1330–231.) 

CODIFICATION 

Pub. L. 100–202 and Pub. L. 100–203 added identical 
sections. 

PART F—BENEFITS 

§ 10173. Benefits agreements 

(a) In general 

(1) The Secretary may enter into a benefits 
agreement with the State of Nevada concerning 
a repository or with a State or an Indian tribe 
concerning a monitored retrievable storage fa-
cility for the acceptance of high-level radio-
active waste or spent nuclear fuel in that State 
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1 See References in Text note below. 

a detailed statement for not so revising the mis-
sion plan. 

(3) The Secretary, after reviewing any other 
comments made by such agencies and revising 
the mission plan to the extent that the Sec-
retary may consider to be appropriate, shall 
submit the mission plan to the appropriate com-
mittees of the Congress not later than 17 months 
after January 7, 1983. The mission plan shall be 
used by the Secretary at the end of the first pe-
riod of 30 calendar days (not including any day 
on which either House of Congress is not in ses-
sion because of adjournment of more than 3 cal-
endar days to a day certain) following receipt of 
the mission plan by the Congress. 

(Pub. L. 97–425, title III, § 301, Jan. 7, 1983, 96 
Stat. 2255.) 

§ 10222. Nuclear Waste Fund 

(a) Contracts 

(1) In the performance of his functions under 
this chapter, the Secretary is authorized to 
enter into contracts with any person who gen-
erates or holds title to high-level radioactive 
waste, or spent nuclear fuel, of domestic origin 
for the acceptance of title, subsequent transpor-
tation, and disposal of such waste or spent fuel. 
Such contracts shall provide for payment to the 
Secretary of fees pursuant to paragraphs (2) and 
(3) sufficient to offset expenditures described in 
subsection (d) of this section. 

(2) For electricity generated by a civilian nu-
clear power reactor and sold on or after the date 
90 days after January 7, 1983, the fee under para-
graph (1) shall be equal to 1.0 mil per kilowatt- 
hour. 

(3) For spent nuclear fuel, or solidified high- 
level radioactive waste derived from spent nu-
clear fuel, which fuel was used to generate elec-
tricity in a civilian nuclear power reactor prior 
to the application of the fee under paragraph (2) 
to such reactor, the Secretary shall, not later 
than 90 days after January 7, 1983, establish a 1 
time fee per kilogram of heavy metal in spent 
nuclear fuel, or in solidified high-level radio-
active waste. Such fee shall be in an amount 
equivalent to an average charge of 1.0 mil per 
kilowatt-hour for electricity generated by such 
spent nuclear fuel, or such solidified high-level 
waste derived therefrom, to be collected from 
any person delivering such spent nuclear fuel or 
high-level waste, pursuant to section 10143 of 
this title, to the Federal Government. Such fee 
shall be paid to the Treasury of the United 
States and shall be deposited in the separate 
fund established by subsection (c) of this sec-
tion.1 In paying such a fee, the person delivering 
spent fuel, or solidified high-level radioactive 
wastes derived therefrom, to the Federal Gov-
ernment shall have no further financial obliga-
tion to the Federal Government for the long- 
term storage and permanent disposal of such 
spent fuel, or the solidified high-level radio-
active waste derived therefrom. 

(4) Not later than 180 days after January 7, 
1983, the Secretary shall establish procedures for 
the collection and payment of the fees estab-
lished by paragraph (2) and paragraph (3). The 

Secretary shall annually review the amount of 
the fees established by paragraphs (2) and (3) 
above to evaluate whether collection of the fee 
will provide sufficient revenues to offset the 
costs as defined in subsection (d) of this section. 
In the event the Secretary determines that ei-
ther insufficient or excess revenues are being 
collected, in order to recover the costs incurred 
by the Federal Government that are specified in 
subsection (d) of this section, the Secretary 
shall propose an adjustment to the fee to insure 
full cost recovery. The Secretary shall imme-
diately transmit this proposal for such an ad-
justment to Congress. The adjusted fee proposed 
by the Secretary shall be effective after a period 
of 90 days of continuous session have elapsed fol-
lowing the receipt of such transmittal unless 
during such 90-day period either House of Con-
gress adopts a resolution disapproving the Sec-
retary’s proposed adjustment in accordance with 
the procedures set forth for congressional review 
of an energy action under section 6421 of this 
title. 

(5) Contracts entered into under this section 
shall provide that— 

(A) following commencement of operation of 
a repository, the Secretary shall take title to 
the high-level radioactive waste or spent nu-
clear fuel involved as expeditiously as prac-
ticable upon the request of the generator or 
owner of such waste or spent fuel; and 

(B) in return for the payment of fees estab-
lished by this section, the Secretary, begin-
ning not later than January 31, 1998, will dis-
pose of the high-level radioactive waste or 
spent nuclear fuel involved as provided in this 
subchapter.1 

(6) The Secretary shall establish in writing 
criteria setting forth the terms and conditions 
under which such disposal services shall be made 
available. 

(b) Advance contracting requirement 

(1)(A) The Commission shall not issue or 
renew a license to any person to use a utiliza-
tion or production facility under the authority 
of section 2133 or 2134 of this title unless— 

(i) such person has entered into a contract 
with the Secretary under this section; or 

(ii) the Secretary affirms in writing that 
such person is actively and in good faith nego-
tiating with the Secretary for a contract 
under this section. 

(B) The Commission, as it deems necessary or 
appropriate, may require as a precondition to 
the issuance or renewal of a license under sec-
tion 2133 or 2134 of this title that the applicant 
for such license shall have entered into an 
agreement with the Secretary for the disposal of 
high-level radioactive waste and spent nuclear 
fuel that may result from the use of such li-
cense. 

(2) Except as provided in paragraph (1), no 
spent nuclear fuel or high-level radioactive 
waste generated or owned by any person (other 
than a department of the United States referred 
to in section 101 or 102 of title 5) may be disposed 
of by the Secretary in any repository con-
structed under this chapter unless the generator 
or owner of such spent fuel or waste has entered 
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3 So in original. Probably should be followed by a comma. 4 See References in Text note below. 

into a contract with the Secretary under this 
section by not later than— 

(A) June 30, 1983; or 
(B) the date on which such generator or 

owner commences generation of, or takes title 
to, such spent fuel or waste; 

whichever occurs later. 
(3) The rights and duties of a party to a con-

tract entered into under this section may be as-
signable with transfer of title to the spent nu-
clear fuel or high-level radioactive waste in-
volved. 

(4) No high-level radioactive waste or spent 
nuclear fuel generated or owned by any depart-
ment of the United States referred to in section 
101 or 102 of title 5 may be disposed of by the 
Secretary in any repository constructed under 
this chapter unless such department transfers to 
the Secretary, for deposit in the Nuclear Waste 
Fund, amounts equivalent to the fees that would 
be paid to the Secretary under the contracts re-
ferred to in this section if such waste or spent 
fuel were generated by any other person. 

(c) Establishment of Nuclear Waste Fund 

There hereby is established in the Treasury of 
the United States a separate fund, to be known 
as the Nuclear Waste Fund. The Waste Fund 
shall consist of— 

(1) all receipts, proceeds, and recoveries real-
ized by the Secretary under subsections (a), 
(b), and (e) of this section, which shall be de-
posited in the Waste Fund immediately upon 
their realization; 

(2) any appropriations made by the Congress 
to the Waste Fund; and 

(3) any unexpended balances available on 
January 7, 1983, for functions or activities nec-
essary or incident to the disposal of civilian 
high-level radioactive waste or civilian spent 
nuclear fuel, which shall automatically be 
transferred to the Waste Fund on such date. 

(d) Use of Waste Fund 

The Secretary may make expenditures from 
the Waste Fund, subject to subsection (e) of this 
section, only for purposes of radioactive waste 
disposal activities under subchapters I and II of 
this chapter, including— 

(1) the identification, development, licens-
ing, construction, operation, decommission-
ing, and post-decommissioning maintenance 
and monitoring of any repository, monitored,2 
retrievable storage facility 3 or test and eval-
uation facility constructed under this chapter; 

(2) the conducting of nongeneric research, 
development, and demonstration activities 
under this chapter; 

(3) the administrative cost of the radioactive 
waste disposal program; 

(4) any costs that may be incurred by the 
Secretary in connection with the transpor-
tation, treating, or packaging of spent nuclear 
fuel or high-level radioactive waste to be dis-
posed of in a repository, to be stored in a mon-
itored,2 retrievable storage site 3 or to be used 
in a test and evaluation facility; 

(5) the costs associated with acquisition, de-
sign, modification, replacement, operation, 

and construction of facilities at a repository 
site, a monitored,2 retrievable storage site 3 or 
a test and evaluation facility site and nec-
essary or incident to such repository, mon-
itored,2 retrievable storage facility 3 or test 
and evaluation facility; and 

(6) the provision of assistance to States, 
units of general local government, and Indian 
tribes under sections 10136, 10138, and 10199 of 
this title. 

No amount may be expended by the Secretary 
under this subchapter 4 for the construction or 
expansion of any facility unless such construc-
tion or expansion is expressly authorized by this 
or subsequent legislation. The Secretary hereby 
is authorized to construct one repository and 
one test and evaluation facility. 

(e) Administration of Waste Fund 

(1) The Secretary of the Treasury shall hold 
the Waste Fund and, after consultation with the 
Secretary, annually report to the Congress on 
the financial condition and operations of the 
Waste Fund during the preceding fiscal year. 

(2) The Secretary shall submit the budget of 
the Waste Fund to the Office of Management 
and Budget triennially along with the budget of 
the Department of Energy submitted at such 
time in accordance with chapter 11 of title 31. 
The budget of the Waste Fund shall consist of 
the estimates made by the Secretary of expendi-
tures from the Waste Fund and other relevant 
financial matters for the succeeding 3 fiscal 
years, and shall be included in the Budget of the 
United States Government. The Secretary may 
make expenditures from the Waste Fund, sub-
ject to appropriations which shall remain avail-
able until expended. Appropriations shall be sub-
ject to triennial authorization. 

(3) If the Secretary determines that the Waste 
Fund contains at any time amounts in excess of 
current needs, the Secretary may request the 
Secretary of the Treasury to invest such 
amounts, or any portion of such amounts as the 
Secretary determines to be appropriate, in obli-
gations of the United States— 

(A) having maturities determined by the 
Secretary of the Treasury to be appropriate to 
the needs of the Waste Fund; and 

(B) bearing interest at rates determined to 
be appropriate by the Secretary of the Treas-
ury, taking into consideration the current av-
erage market yield on outstanding marketable 
obligations of the United States with remain-
ing periods to maturity comparable to the ma-
turities of such investments, except that the 
interest rate on such investments shall not ex-
ceed the average interest rate applicable to ex-
isting borrowings. 

(4) Receipts, proceeds, and recoveries realized 
by the Secretary under this section, and expend-
itures of amounts from the Waste Fund, shall be 
exempt from annual apportionment under the 
provisions of subchapter II of chapter 15 of title 
31. 

(5) If at any time the moneys available in the 
Waste Fund are insufficient to enable the Sec-
retary to discharge his responsibilities under 
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5 See References in Text note below. 

this subchapter,5 the Secretary shall issue to the 
Secretary of the Treasury obligations in such 
forms and denominations, bearing such matu-
rities, and subject to such terms and conditions 
as may be agreed to by the Secretary and the 
Secretary of the Treasury. The total of such ob-
ligations shall not exceed amounts provided in 
appropriation Acts. Redemption of such obliga-
tions shall be made by the Secretary from mon-
eys available in the Waste Fund. Such obliga-
tions shall bear interest at a rate determined by 
the Secretary of the Treasury, which shall be 
not less than a rate determined by taking into 
consideration the average market yield on out-
standing marketable obligations of the United 
States of comparable maturities during the 
month preceding the issuance of the obligations 
under this paragraph. The Secretary of the 
Treasury shall purchase any issued obligations, 
and for such purpose the Secretary of the Treas-
ury is authorized to use as a public debt trans-
action the proceeds from the sale of any securi-
ties issued under chapter 31 of title 31, and the 
purposes for which securities may be issued 
under such Act 5 are extended to include any 
purchase of such obligations. The Secretary of 
the Treasury may at any time sell any of the ob-
ligations acquired by him under this paragraph. 
All redemptions, purchases, and sales by the 
Secretary of the Treasury of obligations under 
this paragraph shall be treated as public debt 
transactions of the United States. 

(6) Any appropriations made available to the 
Waste Fund for any purpose described in sub-
section (d) of this section shall be repaid into 
the general fund of the Treasury, together with 
interest from the date of availability of the ap-
propriations until the date of repayment. Such 
interest shall be paid on the cumulative amount 
of appropriations available to the Waste Fund, 
less the average undisbursed cash balance in the 
Waste Fund account during the fiscal year in-
volved. The rate of such interest shall be deter-
mined by the Secretary of the Treasury taking 
into consideration the average market yield 
during the month preceding each fiscal year on 
outstanding marketable obligations of the 
United States of comparable maturity. Interest 
payments may be deferred with the approval of 
the Secretary of the Treasury, but any interest 
payments so deferred shall themselves bear in-
terest. 

(Pub. L. 97–425, title III, § 302, Jan. 7, 1983, 96 
Stat. 2257.) 

REFERENCES IN TEXT 

Subsection (c) of this section, referred to in subsec. 
(a)(3), was in the original ‘‘subsection (c) 126(b)’’ and 
was translated as subsection (c) of this section as the 
probable intent of Congress in view of the establish-
ment of the Nuclear Waste Fund by subsec. (c) of this 
section and the absence of a section 126 in Pub. L. 
97–425. 

This subchapter, referred to in subsecs. (a)(5)(B), (d), 
and (e)(5), was in the original ‘‘this subtitle’’, and was 
translated as this subchapter to reflect the probable in-
tent of Congress because title III of Pub. L. 97–425, 
which enacted this subchapter, does not contain sub-
titles. 

Such Act, referred to in subsec. (e)(5), probably means 
chapter 31 of Title 31, Money and Finance. 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 
in subsec. (e)(1) of this section relating to annual report 
to Congress, see section 3003 of Pub. L. 104–66, as 
amended, set out as a note under section 1113 of Title 
31, Money and Finance, and the 4th item on page 143 of 
House Document No. 103–7. 

§ 10223. Alternative means of financing 

The Secretary shall undertake a study with 
respect to alternative approaches to managing 
the construction and operation of all civilian 
radioactive waste management facilities, in-
cluding the feasibility of establishing a private 
corporation for such purposes. In conducting 
such study, the Secretary shall consult with the 
Director of the Office of Management and Budg-
et, the Chairman of the Commission, and such 
other Federal agency representatives as may be 
appropriate. Such study shall be completed, and 
a report containing the results of such study 
shall be submitted to the Congress, within 1 
year after January 7, 1983. 

(Pub. L. 97–425, title III, § 303, Jan. 7, 1983, 96 
Stat. 2261.) 

§ 10224. Office of Civilian Radioactive Waste 
Management 

(a) Establishment 

There hereby is established within the Depart-
ment of Energy an Office of Civilian Radioactive 
Waste Management. The Office shall be headed 
by a Director, who shall be appointed by the 
President, by and with the advice and consent of 
the Senate, and who shall be compensated at the 
rate payable for level IV of the Executive Sched-
ule under section 5315 of title 5. 

(b) Functions of Director 

The Director of the Office shall be responsible 
for carrying out the functions of the Secretary 
under this chapter, subject to the general super-
vision of the Secretary. The Director of the Of-
fice shall be directly responsible to the Sec-
retary. 

(c) Annual report to Congress 

The Director of the Office shall annually pre-
pare and submit to the Congress a comprehen-
sive report on the activities and expenditures of 
the Office. 

(d) Audit by GAO 

If requested by either House of the Congress 
(or any committee thereof) or if considered nec-
essary by the Comptroller General, the Govern-
ment Accountability Office shall conduct an 
audit of the Office, in accord with such regula-
tions as the Comptroller General may prescribe. 
The Comptroller General shall have access to 
such books, records, accounts, and other mate-
rials of the Office as the Comptroller General de-
termines to be necessary for the preparation of 
such audit. The Comptroller General shall sub-
mit a report on the results of each audit con-
ducted under this section. 

(Pub. L. 97–425, title III, § 304, Jan. 7, 1983, 96 
Stat. 2261; Pub. L. 104–66, title I, § 1052(l), Dec. 21, 
1995, 109 Stat. 719; Pub. L. 108–271, § 8(b), July 7, 
2004, 118 Stat. 814.) 
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(ii) The manner in which copies of 
the safety analysis, if any, may be ob-
tained and examined; and 

(iii) A finding that the application 
for the license or amendment complies 
with the requirements of the Act and 
this chapter. 

(2) In the case of a finding under 
§ 52.103(g) of this chapter: 

(i) The manner in which copies of the 
safety analysis, if any, may be ob-
tained and examined; and 

(ii) A finding that the prescribed in-
spections, tests, and analyses have 
been performed, the prescribed accept-
ance criteria have been met, and that 
the license complies with the require-
ments of the Act and this chapter. 

(c) The Director of Nuclear Material 
Safety and Safeguards will also cause 
to be published in the FEDERAL REG-
ISTER notice of, and will inform the 
State, local, and Tribal officials speci-
fied in § 2.104(e) of any action with re-
spect to an application for construc-
tion authorization for a high-level ra-
dioactive waste repository at a geo-
logic repository operations area, a li-
cense to receive and possess high-level 
radioactive waste at a geologic reposi-
tory operations area pursuant to parts 
60 or 63 of this chapter, or an amend-
ment to such license for which a notice 
of proposed action has been previously 
published. 

(d) The Director of Nuclear Material 
Safety and Safeguards will also cause 
to be published in the FEDERAL REG-
ISTER notice of, and will inform the 
State and local officials or tribal gov-
erning body specified in § 2.104(e) of any 
licensing action with respect to a li-
cense to receive radioactive waste from 
other persons for disposal under part 61 
of this chapter or the amendment of 
such a license for which a notice of pro-
posed action has been previously pub-
lished. 

[37 FR 15131, July 28, 1972, as amended at 38 
FR 9586, Apr. 18, 1973; 46 FR 13978, Feb. 25, 
1981; 47 FR 57478, Dec. 27, 1982; 66 FR 55787, 
Nov. 2, 2001; 69 FR 2235, Jan. 14, 2004; 72 FR 
49473, Aug. 28, 2007; 73 FR 5716, Jan. 31, 2008] 

§ 2.107 Withdrawal of application. 
(a) The Commission may permit an 

applicant to withdraw an application 
prior to the issuance of a notice of 
hearing on such terms and conditions 

as it may prescribe, or may, on receiv-
ing a request for withdrawal of an ap-
plication, deny the application or dis-
miss it with prejudice. If the applica-
tion is withdrawn prior to issuance of a 
notice of hearing, the Commission 
shall dismiss the proceeding. With-
drawal of an application after the 
issuance of a notice of hearing shall be 
on such terms as the presiding officer 
may prescribe. 

(b) The withdrawal of an application 
does not authorize the removal of any 
document from the files of the Com-
mission. 

(c) The Director, Office of Nuclear 
Reactor Regulation, Director, Office of 
New Reactors, or Director, Office of 
Nuclear Material Safety and Safe-
guards, as appropriate, will cause to be 
published in the FEDERAL REGISTER a 
notice of the withdrawal of an applica-
tion if notice of receipt of the applica-
tion has been previously published. 

[27 FR 377, Jan. 13, 1962, as amended at 28 FR 
10152, Sept. 17, 1963; 69 FR 2236, Jan. 14, 2004; 
73 FR 5716, Jan. 31, 2008] 

§ 2.108 Denial of application for failure 
to supply information. 

(a) The Director, Office of Nuclear 
Reactor Regulation, Director, Office of 
New Reactors, or Director, Office of 
Nuclear Material Safety and Safe-
guards, as appropriate, may deny an 
application if an applicant fails to re-
spond to a request for additional infor-
mation within thirty (30) days from the 
date of the request, or within such 
other time as may be specified. 

(b) The Director, Office of Nuclear 
Reactor Regulation, Director, Office of 
New Reactors, or Director, Office of 
Nuclear Material Safety and Safe-
guards, as appropriate, will cause to be 
published in the FEDERAL REGISTER a 
notice of denial when notice of receipt 
of the application has previously been 
published, but notice of hearing has 
not yet been published. The notice of 
denial will provide that, within thirty 
(30) days after the date of publication 
in the FEDERAL REGISTER. 

(1) The applicant may demand a hear-
ing, and 

(2) Any person whose interest may be 
affected by the proceeding may file a 
petition for leave to intervene. 
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10 CFR Ch. X (1–1–10 Edition) § 1021.314 

comments received during public re-
view of the draft EIS, as provided at 40 
CFR 1503.4. In addition to the require-
ments at 40 CFR 1502.9(b), a DOE final 
EIS may include any Statement of 
Findings required by 10 CFR part 1022, 
‘‘Compliance with Floodplain and Wet-
land Environmental Review Require-
ments,’’ or a Statement of Findings 
may be issued separately. 

(d) DOE shall use appropriate means 
to publicize the availability of draft 
and final EISs and the time and place 
for public hearings on a draft EIS. The 
methods chosen should focus on reach-
ing persons who may be interested in 
or affected by the proposal and may in-
clude the methods listed in 40 CFR 
1506.6(b)(3). 

[57 FR 15144, Apr. 24, 1992, as amended at 68 
FR 51432, Aug. 27, 2003] 

§ 1021.314 Supplemental environ-
mental impact statements. 

(a) DOE shall prepare a supplemental 
EIS if there are substantial changes to 
the proposal or significant new cir-
cumstances or information relevant to 
environmental concerns, as discussed 
in 40 CFR 1502.9(c)(1). 

(b) DOE may supplement a draft EIS 
or final EIS at any time, to further the 
purposes of NEPA, in accordance with 
40 CFR 1502.9(c)(2). 

(c) When it is unclear whether or not 
an EIS supplement is required, DOE 
shall prepare a Supplement Analysis. 

(1) The Supplement Analysis shall 
discuss the circumstances that are per-
tinent to deciding whether to prepare a 
supplemental EIS, pursuant to 40 CFR 
1502.9(c). 

(2) The Supplement Analysis shall 
contain sufficient information for DOE 
to determine whether: 

(i) An existing EIS should be supple-
mented; 

(ii) A new EIS should be prepared; or 
(iii) No further NEPA documentation 

is required. 
(3) DOE shall make the determina-

tion and the related Supplement Anal-
ysis available to the public for infor-
mation. Copies of the determination 
and Supplement Analysis shall be pro-
vided upon written request. DOE shall 
make copies available for inspection in 
the appropriate DOE public reading 

room(s) or other appropriate loca-
tion(s) for a reasonable time. 

(d) DOE shall prepare, circulate, and 
file a supplement to a draft or final EIS 
in the same manner as any other draft 
and final EISs, except that scoping is 
optional for a supplement. If DOE de-
cides to take action on a proposal cov-
ered by a supplemental EIS, DOE shall 
prepare a ROD in accordance with the 
provisions of § 1021.315 of this part. 

(e) When applicable, DOE will incor-
porate an EIS supplement, or the de-
termination and supporting Supple-
ment Analysis made under paragraph 
(c) of this section, into any related for-
mal administrative record on the ac-
tion that is the subject of the EIS sup-
plement or determination (40 CFR 
1502.9(c)(3)). 

§ 1021.315 Records of decision. 

(a) No decision may be made on a 
proposal covered by an EIS during a 30- 
day ‘‘waiting period’’ following comple-
tion of the final EIS, except as pro-
vided at 40 CFR 1506.1 and 1506.10(b) and 
§ 1021.211 of this part. The 30-day period 
starts when the EPA Notice of Avail-
ability for the final EIS is published in 
the FEDERAL REGISTER. 

(b) If DOE decides to take action on 
a proposal covered by an EIS, a ROD 
shall be prepared as provided at 40 CFR 
1505.2 (except as provided at 40 CFR 
1506.1 and § 1021.211 of this part). 

(c) DOE RODs shall be published in 
the FEDERAL REGISTER and made avail-
able to the public as specified in 40 
CFR 1506.6, except as provided in 40 
CFR 1507.3(c) and § 1021.340 of this part. 

(d) No action shall be taken until the 
decision has been made public. DOE 
may implement the decision before the 
ROD is published in the FEDERAL REG-
ISTER if the ROD has been signed and 
the decision and the availability of the 
ROD have been made public by other 
means (e.g., press release, announce-
ment in local media). 

(e) DOE may revise a ROD at any 
time, so long as the revised decision is 
adequately supported by an existing 
EIS. A revised ROD is subject to the 
provisions of paragraphs (b), (c), and (d) 
of this section. 

[57 FR 15144, Apr. 24, 1992, as amended at 61 
FR 36239, July 9 1996] 
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40 CFR Ch. V (7–1–10 Edition) § 1505.2 

§ 1505.2 Record of decision in cases re-
quiring environmental impact 
statements. 

At the time of its decision (§ 1506.10) 
or, if appropriate, its recommendation 
to Congress, each agency shall prepare 
a concise public record of decision. The 
record, which may be integrated into 
any other record prepared by the agen-
cy, including that required by OMB 
Circular A–95 (Revised), part I, sections 
6(c) and (d), and part II, section 5(b)(4), 
shall: 

(a) State what the decision was. 
(b) Identify all alternatives consid-

ered by the agency in reaching its deci-
sion, specifying the alternative or al-
ternatives which were considered to be 
environmentally preferable. An agency 
may discuss preferences among alter-
natives based on relevant factors in-
cluding economic and technical consid-
erations and agency statutory mis-
sions. An agency shall identify and dis-
cuss all such factors including any es-
sential considerations of national pol-
icy which were balanced by the agency 
in making its decision and state how 
those considerations entered into its 
decision. 

(c) State whether all practicable 
means to avoid or minimize environ-
mental harm from the alternative se-
lected have been adopted, and if not, 
why they were not. A monitoring and 
enforcement program shall be adopted 
and summarized where applicable for 
any mitigation. 

§ 1505.3 Implementing the decision. 

Agencies may provide for monitoring 
to assure that their decisions are car-
ried out and should do so in important 
cases. Mitigation (§ 1505.2(c)) and other 
conditions established in the environ-
mental impact statement or during its 
review and committed as part of the 
decision shall be implemented by the 
lead agency or other appropriate con-
senting agency. The lead agency shall: 

(a) Include appropriate conditions in 
grants, permits or other approvals. 

(b) Condition funding of actions on 
mitigation. 

(c) Upon request, inform cooperating 
or commenting agencies on progress in 
carrying out mitigation measures 
which they have proposed and which 

were adopted by the agency making 
the decision. 

(d) Upon request, make available to 
the public the results of relevant moni-
toring. 

PART 1506—OTHER REQUIREMENTS 
OF NEPA 

Sec. 
1506.1 Limitations on actions during NEPA 

process. 
1506.2 Elimination of duplication with State 

and local procedures. 
1506.3 Adoption. 
1506.4 Combining documents. 
1506.5 Agency responsibility. 
1506.6 Public involvement. 
1506.7 Further guidance. 
1506.8 Proposals for legislation. 
1506.9 Filing requirements. 
1506.10 Timing of agency action. 
1506.11 Emergencies. 
1506.12 Effective date. 

AUTHORITY: NEPA, the Environmental 
Quality Improvement Act of 1970, as amend-
ed (42 U.S.C. 4371 et seq.), sec. 309 of the Clean 
Air Act, as amended (42 U.S.C. 7609), and E.O. 
11514 (Mar. 5, 1970, as amended by E.O. 11991, 
May 24, 1977). 

SOURCE: 43 FR 56000, Nov. 29, 1978, unless 
otherwise noted. 

§ 1506.1 Limitations on actions during 
NEPA process. 

(a) Until an agency issues a record of 
decision as provided in § 1505.2 (except 
as provided in paragraph (c) of this sec-
tion), no action concerning the pro-
posal shall be taken which would: 

(1) Have an adverse environmental 
impact; or 

(2) Limit the choice of reasonable al-
ternatives. 

(b) If any agency is considering an 
application from a non-Federal entity, 
and is aware that the applicant is 
about to take an action within the 
agency’s jurisdiction that would meet 
either of the criteria in paragraph (a) 
of this section, then the agency shall 
promptly notify the applicant that the 
agency will take appropriate action to 
insure that the objectives and proce-
dures of NEPA are achieved. 

(c) While work on a required program 
environmental impact statement is in 
progress and the action is not covered 
by an existing program statement, 
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RCW 90.03.010
Appropriation of water rights 

 
Existing rights preserved.

The power of the state to regulate and control the waters within the state shall be exercised as hereinafter in this chapter 
provided. Subject to existing rights all waters within the state belong to the public, and any right thereto, or to the use thereof, 
shall be hereafter acquired only by appropriation for a beneficial use and in the manner provided and not otherwise; and, as 
between appropriations, the first in time shall be the first in right. Nothing contained in this chapter shall be construed to 
lessen, enlarge, or modify the existing rights of any riparian owner, or any existing right acquired by appropriation, or 
otherwise. They shall, however, be subject to condemnation as provided in RCW 90.03.040, and the amount and priority 
thereof may be determined by the procedure set out in RCW 90.03.110 through 90.03.240.

[1917 c 117 § 1; RRS § 7351. Prior: 1891 p 127 § 1. Formerly RCW 90.04.020.]

Page 1 of 1RCW 90.03.010: Appropriation of water rights 
 

Existing rights preserved.

1/17/2011http://apps.leg.wa.gov/rcw/default.aspx?cite=90.03.010
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